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THE SYSTEM OF TRIAL BY JURY. 


The system of trial by jury, which the people of the United 
States have inherited as a part of the common law of England, 
was one of those distinctive features of the English law secured 
by the struggle of the common people for liberty, which has 
been embalmed in the hearts of all their descendants. The rev- 
erence and respect for this system of judicial trial was at its 
height when the constitution of the United States was framed, 
and in the article relating to the judiciary of the Federal gov- 
ernment, the third clause of section one provides ‘that the 
trial of all crimes, except in cases of impeachment, shall be by 
jury, and such trial shall be held in the State where said crimes 
shall have been committed.”’ 

So anxious were the people at that day to secure all the advan- 
tages of jury trial in the Federal courts that article V. of the 
amendments, adopted immediately after the formation of the 
constitution, provides that no person shall be held to answer for 
a capital, or otherwise infamous crime, unless on a presentment 
or indictment of a grand jury, but making an exception of 
crimes arising in the land and naval service. Article VI. of the 
amendments declares that in all criminal prosecutions, the 
accused shall enjoy the right to a speedy and public trial, by an 
impartial jury of the State and district wherein the crime shall 
have been committed, thus not only preserving the main feature 
of the trial by jury, but the old English law of a trial by a jury 
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of the vicinage. In article VII. of the amendments, which re- 
lates to the trial of civil actions, it is provided that in suits at 
common law, where the value in controversy shall exceed twenty 
dollars, the right of trial by jury shall be preserved, and no fact 
tried by a jury shall be otherwise re-examined in any court of 
the United States than according to the rules of the common 
law. 

It will thus be seen how the men who organized the govern- 
ment of the United States were determined, not only that the 
general principle of trial by jury should prevail, but that the 
grand jury system, as a part of it, should be forever established 
asa feature of its jurisprudence. With regard to the grand 
jury, the Supreme Court of the United States has held within 
the last two years that an infamous crime, which requires the 
indictment of a grand jury for its prosecution in the Federal 
courts, is generally a crime punishable by confinement in the 
penitentiary. In Ex parte Bain,! it was decided that, so imper- 
ative was the requirement of this constitutional provision, that 
no amendment of the indictment could be made by the attorney 
for the United States, however immaterial, even with the con- 
sent of the court, unless upon a re-submission of the indictment 
to the grand jury for its approval of the change. 

In regard to suits at common law, where the value in contro- 
versy exceeds twenty dollars, it is the right of trial which shall 
be preserved, and it is permissible for a party entitled to that 
right to waive it and proceed to a hearing before the court with- 
out a jury. 

The principle that a fact once tried by a jury shall be final and 
conclusive between the parties, and shall not be otherwise re- 
examined in any court of the United States than according to 
the rules of the common law, has been held to mean that a ver- 
dict of a jury upon the facts of a case is not only conclusive in 
that court, but in all other courts where the same question of 
fact may come in controversy between the same parties, and that 
a re-examination, according to the course of the common law, 
referred to in that article, is on a motion for a new trial in the 
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same court, where the verdict may be set aside, or by a writ of 
error to some court which has appellate jurisdiction over the one 
in which the trial took place. It is therefore to be seen that the 
trial by jury in the Federal courts, in almost all of its original 
English features, and perhaps beyond those, has been fixed upon 
the judicial system of the United States with the utmost rigidity. 
Nothing short of constitutional amendments can affect in any very 
important matter this system. 

Whether the Congress of the United States can by law change 
the number necessary to constitute a jury, or make valid a ver- 
dict by any less than the whole number of twelve, which is the — 
established number for the trials of issues, has never been de- 
cided in the Supreme Court of the United States. It has been 
decided on some of the circuits that a trial jury, ex vi termini, 
means a jury of twelve men. Whether this would be held to be 
so in the face of a congressional enactment fixing the number 
necessary to constitute a jury at less than twelve, I am_ not pre- 
pared to say. It is a doubtful question, also, whether, assuming 
that 2 jury is necessarily composed of twelve persons, Congress 
miy by statute provide that the concurrence of a less number 
than the whole shall constitute a verdict. 

But as I understand the purpose of these articles is to consider 
the utility and value of the system of jury trial, rather than the 
question of how far it is established as the law, either of the 
United States or the States, I will proceed to give my views upon 
some elements of that question. 

I must confess that my practice in the courts, before I came to 
the bench, had left upon my mind the impression that as regards 
contests in the courts in civil suits, the jury system was one of: 
doubtful utility; and if I had then been called upon, as a legisla- 
tor, to provide for a system of trial in that class of actions, I 
should have preferred a court constituted of three or more judges, 
so selected from different parts of the district or circuit in which 
they presided as to prevent, so far as possible, any preconcerted 
action or agreement of interest or opinion, to decide all the ques- 
tions of law and fact in the case, rather than the present jury 
system. 

Of course, the jury system, as it exists in practice in this 
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country, depends upon jurors who are not trained in the art of 
weighing evidence, of discerning the truth or falsity of the testi- 
mony produced before them as it comes from the mouths of wit- 
nesses, and still less in the knowledge of the principles of law 
which must be applied to the evidence in order to decide the case ; 
whereas the judges are supposed to be familiar with the princi- 
ples of law involved, and must decide them in any event as ap- 
plicable to the case under consideration, and also to be well in- 
formed as to the rules of evidence, and habituated in practice to 
weighing its value in cases of conflicting testimony. 

These propositions constitute a strong argument in favor of a 
tribunal composed of judges learned in the law in preference to 
ajury. In point of fact it is the observation of all experienced 
practitioners that the party to a suit who feels confidence that, 
on the law and the evidence to be adduced, he is in the right, is 
always ready to submit his case to the court without a jury; while 
the party who fancies that, in appeals to the prejudices and feel- 
ings of the tribunal which tries his case he may find something 
which will induce them to depart from the strict law pertaining 
to it, or to construe the evidence more favorably to his side of 
the case, is generally the one who demands a jury. 

This impression upon me, growing out of my practice, I have 
since come to think, however, was largely due to the fact that 
owing to popular and frequent elections of the State judges, and 
insufficient salaries, the judges of those courts in which I mainly 
practiced were neither very competent as to their learning, nor 
sufficiently assured of their position, to exercise that control over 
the proceedings in a jury case, and especially in instructing the 
jury upon the law applicable to it, which is essential to a right 
result in a jury trial. It may as well be stated here that a case 
submitted to the unregulated discretion of a jury, without that 


careful discrimination between matters of fact and matters of 


law which it is the duty of the court to lay before them, is but 
little better than a popular trial before a town meeting. 

The system of trial by jury, as it has been fully established 
in this country, goes upon the idea that there are disputed ques- 
tions of fact in issue to be determined, and that these questions 
of fact are submitted to the jury, while in the same trial there 
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are also controverted questions of law, many of which bear 
directly on the evidence produced on the trial, which it is the 
exclusive right and duty of the judge of the court to decide, and 
in regard to which the jury is bound to follow what the judge 
says. It is, therefore, of the highest importance that in a jury 
trial the judge should clearly and decisively state the law, which 
is his peculiar province, and point out to the jury with equal 
precision the disputed questions of fact arising upon the evidence, 
which it is the duty of that body to decide. Without this, a 
jury trial is but a farce. 

In support of this authority of the court, it has the right, 
after the verdict of the jury has been given, to set it aside and 
grant another trial, on the ground that the jury have disregarded 
the law of the case, and in cases of gross disregard of the weight 
of evidence also. So that the proposition that it is the duty of 
the court to instruct and guide the jury in ail matters, short of 
their province to decide mere disputed questions of fact, shows 
the influence which the court ought to exercise in the progress of 
a jury trial. 

An experience of twenty-five years on the bench, and an ob- 
servation during that time of cases which come from all the 
courts of the United States to the Supreme Court for review, 
as well as of cases tried before me at nisi prius, have satisfied me 
that when the principles above stated are faithfully applied by the 
court ina jury trial, and the jury is a fair one, as a method of 
ascertaining the truth in regard to disputed questions of fact, a 
jury is in the main as valuable as an equal number of judges would 
be, or any less number. And I must say that in my experi- 
ence in the conference room of the Supreme Court of the United 
States, which consists of nine judges, I have been surprised to 
find how readily those judges come to an agreement upon ques- 
tions of law, and how often they disagree in regard to questions 
of fact which apparently are as clear as the law. 

I have noticed this so often and so much that I am willing to 
give the benefit of my observation on this subject to the public, 
that judges are not pre-eminently fitted over other men of good 
judgment in business affairs to decide upon mere questions of 
disputed fact. So that if the jury system could be made per- 
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fect, especially in regard to the character of the men who should 
sit in the jury box, for purity, for general intelligence, and for 
acquaintance with habits of business, which would inspire in the 
public mind confidence in the sound administration of justice, it 
is evident that it is not a system to be hastily abolished. 

It has always appeared to me, and it does now, a very great 
hardship that a plaintiff asserting a right in a court of law could 
only enforce that tight by securing an unanimous verdict of twelve 
men in his favor; that, however clear it may appear to eleven of 
those men that he has established a case for the recovery of a 
judgment, the resistance of a single man can deprive him of it, 
When we consider how many motives may influence men to in- 
considerate action, or how: many prejudices enter the jury box, 
or how much stupidity may prevail over clear sense and sound 
judgment, all of which elements are as likely to be found among 
jurors as anywhere else, it is, to say the least, a very serious 
drawback in the system of trial by jury that one man, influenced 
by any such motives, may render nugatory the labors of a long 
trial, the evidence of innumerable witnesses, the clear instrue- 
tions of the court, while all the other members are ready to recog- 
nize the right established by the plaintiff. 

The same principle applies to a defendant, who having strug- 
gled through the course of a trial, finds perhaps that ten or eleven 
of the jurors are ready to say by their verdict that there 1s no 
cause of action established against him, and yet, because of one 
or two undisciplined minds not being able to agree with the ma- 
jority, the whole trial is rendered useless and must be gone 
through with again. 

As I have already called attention to the results of my experi- 
ence in the case of the judges, it is not usual in human nature 
for as many as twelve men to take the same view of all the cir 
cumstances of fact controverted in a judicial trial, unless the 
case be so plain as almost to remove all doubt upon the subject. 
And yet, in civil actions the verdict in a jury trial, according to 
law, goes upon the preponderance of evidence, upon a balancing 
of the weight of the testimony, giving the result to the side 
which has the strongest evidence, comparing the testimony of 
different witnesses who contradict each other, and weighing their 
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character for observation and sagacity. To establish as a pro- 
position that these trials shall all be nullities, and that a man’s 
rights shall not be enforced judicially unless all the twelve agree, 
is to me almost an absurdity. 

I am therefore of opinion that the system of trial by jury 
would be much more valuable, much shorn of many of its evils, 
and much more entitled to the confidence of the public as well 
as of the legal and judicial minds of the country, if some number 
less than the whole should be authorized to render a verdict, I 
would not myself be willing that a bare majority should be per- 
mitted to do this. There could be little difference in the con- 
fidence which would be reposed by the court, the public, or the 
parties in the opinion of five men or of seven. It should be 
something more then than a bare majority. If the jury is to 
consist of twelve men I certainly would not be willing that its 
verdict should represent less than eight, which is two-thirds, or 
preferably nine, which is three-fourths. (Many of what are called 
mistrials, produced by a failure of the jury to render a verdict, 
would be avoided if the power were given to nine or eight to 
render a verdict instead of requiring them all to unite in it, 
and such a verdict would be entitled to as much confidence as if 
it were unanimous. In respect to civil actions, where the ques- 
tion at issue is the right to specific property, or to damages for 
failure to fulfill a contract, or torts against the person or property 
of the plaintiff, this approach to perfect justice is perhaps as near 
as the fallibility of human nature permits, and the change re- 
moves the most serious objection to the system of trial by jury, 
the one which stands out as almost without support in reason or 
experience. 

Trial by jury in criminal cases stands upon a very different 
ground. In this class of cases there is no personal controversy 
between one man and the other, but the government of the coun- 
try, undertaking for the general good of the community to 
enforce the penalties prescribed by law for offenses against the 
general welfare, brings all its power, its paid officers, the funds 
ot its treasury, and the common sentiment of the community to 
bear against a single individual charged with a crime. The dis- 
proportion of means to sustain the respective sides of such a 
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controversy is very obvious, and has long been felt. The heavi- 
ness and severity of the penalty, the impossibility of making 
reparation if the verdict and judgment of the court against the 
accused is erroneous, have infused into the spirit of the English 
law the general proposition that a defendant under such circum- 
stances should be dealt with in such a manner as to secure all his 
rights and protect him from possible injustice. This view is 
often expressed in charges of the court to the jury, which, 
though not strictly law, have been made the rule of action for 
juries in an immense number of cases, —that it is better that 
nine guilty men should escape than that one innocent man should 
be punished. 

In accordance with this general proposition, it is my opinion 
that the principle of the jury system which requires an unanimity 
in the jury to make valid its verdict in criminal cases, is a sound 
one. I believe that no man should be rendered infamous by a 
judgment of a court, or punished in any other manner under a 
penal statute, unless twelve men are satisfied that he is guilty of 
the matter charged against him.] As all judicial punishment is 
rather intended as an admonition for the suppression of crime, 
and to prevent the commission of like offenses in future, than as 
a retribution for the one on trial, it is wise that the community 
should have that confidence that the man so punished for its 
benefit was guilty, which arises fronf the concurrence of the 
opinion of twelve good and lawful jurors, and that no man should 
be convicted where even one juror has a reasonable doubt of his 
guilt. 

It is very obvious from the recent history of some important 
public trials, in which the difficulty in obtaining jurors who were 
not disqualified by some of the rules established for ascertaining 
their qualifications was very great, that a change of the law on 
that subject is necessary. The old principle of the English law, 
which held that a man should be tried by a jury of the vicinage, 
and which has come in this country to be established by statute 
in the proposition that a man shall be tried in the county or dis- 
trict where his offense was committed, has no proper place in the 
present system of criminal jurisprudence. The old common-law 
idea was that a man should be tried in the neighborhood where 
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the transaction occurred, because it was supposed that the 
neighbors would be familiar with the facts, and understand the 
character of the parties concerned, and especially that of the 
prisoner, and by reason of this knowledge would be better quali- 
fied to render a correct verdict than strangers who were entirely 
ignorant of the matter. 

This view has long since been abandoned, and the effort in 
selecting jurors now is to find some one who knows nothing of 
the facts, who is not related to the defendant, and whose mind is 
totally unaffected by information he may have derived from any 
source in regard to the question of the prisoner’s guilt. This has 
resulted, as common observation shows, in excluding the intelli- 
gent man and accepting the ignorant one. 

The man who takes an interest in what is going on in public life, 
who reads the journals and gets the newspaper idea of occurrences 
in the community, and who is familiar with public rumor and the 
general run of current opinion, becomes, by those facts, under the 
present method, disqualified, if they have had any influence 
upon him or made any permanent lodgement in his mind with 
regard to the main question of the prisoner’s guilt or innocence. 
In most cases, although he may say that on hearing the evidence 
his mind may be changed, or that he feels himself capable of 
rendering a verdict upon the facts of the case as they may be 
presented to him at the trial; yet, such is the rigidity with which 
the rule of exclusion is generally administered that the man really 
best qualified to try a prisoner and render a fair verdict is excluded 
from the jury box, while the ignorant and stupid, those who take 
no interest in the world around them, and are unacquainted with its 
affairs and indifferent to the good order of society, are the rem- 
nant who remain to try the defendant. The absurdity of this 
part of the system, both as regards a jury of the vicinage and the 
qualifications of the individual jurors, needs no comment or argu- 
ment. It simply remains because it is a fixed part of the law 
which the court cannot change, and which no legislator has 
grappled with or has had the courage to attempt to modify. 

There is no more reason why a man should be tried for murder 
in the city of New York because it occurred in the county of New 
York, than that he should be tried in the county of Westchester, 


avi- 
cing 
the 
lish 
um- 
his 
is 
ich, 
for 
yuld 
Lion 
lity 
und 
ya 
ra 
y of 
it is 
me, 
1 as 

its 
the 
uld 
his 
ant 
‘ere 
ing 
On 
aw, 
ges 
ute 
lis- 
the 
law 
ere 


868 THE SYSTEM OF TRIAL BY JURY. 


which adjoins it. The removal of the trial of the case to some 
point where the public has not been excited by the offense, where 
people’s minds are calm and without any settled conviction upon 
the subject of the guilt or innocence of the prisoner, would enable 
the court to get a better jury, with less loss of time and a much 
greater probability of a fair result. This seems so clear that no 
good reason can be seen why the law should remain as it is. 


Sam. F. Mruer. 
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THE DISSENTING OPINIONS OF MR. JUSTICE DANIEL. 


The student of constitutional history who desires to obtain a 
complete record of the steps by which the relations now exist- 
ing between the Federal government and the several States were 
finally established cannot afford to neglect the dissenting opin- 
ions of Mr. Justice Daniel. Ascending the Supreme bench at 
the critical period when the doctrines of the Southern school of 
statesmen and judges were beginning to give way to the necessi- 
ties of modern commerce, and to broader views of governmental 
polity, he brought to the defense of the ancient regime great 
learning and indomitable courage. 

From the case of Chisholm v. The State of Georgia, in 1793, 
down to the partial reorganization of the Supreme Court by 
President Lincoln, every movement made by that tribunal toward 
an assertion of the supremacy of the general government, or an 
extension of Federal jurisdiction commensurate with the growing 
needs of the country, was fought with a vigor and persistency 
which seem wholly uncalled for to the present generation. 
Principles of law, which are now accepted as axioms of juris- 
prudence, were settled only after hot debates and sometimes by 
a bare majority of the court. Frequently, its conclusions were 
attacked in the legislature, sometimes repudiated by statute, and 
in one case (Chisholm v. Georgia, above cited), wherein the 
suability of a State by a citizen of another State was affirmed, a 
constitutional amendment was resorted to to overthrow it. In- 
deed, the controversies carried on in the privacy of the consult- 
ation room could scarcely have been exceeded in bitterness by 
the public debates in Congress. These questions, the determin- 
ation of which were so vital to the future of the country, were 
still unsettled, when a vacancy occurring upon the Supreme 
bench by the death of Mr. Justice Barbour, was filled by the 
promotion of Peter V. Daniel. 

Justice Daniel was born in 1785 of an excellent Virginia fam- 
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ily, his father being a large farmer and slaveholder of Stafford 
County. He was educated at Princeton College, studied law 
with Edmund Randolph, who had been Attorney-General of the 
United States and was admitted to the barin 1808. After a suc- 
cessful practice of twenty-five years, he was in 1836 appointed 
District Judge of Virginia, in place of Judge Barbour, who 
had been promoted to the Supreme Court, and upon the death 
of the latter in 1541, was again appointed to succeed him. 
He remained upon the bench nineteen years, and devoted this 
long judicial life chiefly to the writing of dissenting opinions. 
During this time, which was nearly contemporaneous with Mr. 
Howard’s series of reports, he delivered the opinion of the court 
in eighty-four cases. He dissented in one hundred and eleven 
cases, though it is but just to say that he did not deliver separate 
opinions in all these cases, nor did he always dissent from the 
conclusions of the court. These opinions present in very forci- 
ble manner the extreme Southern view of most of the public 
questions of the day. They exhibit patient industry and pro- 
found research, and while they are not always fair and temperate 
in language, there is no doubt that they represent the conscien- 
tious views of the writer, and were dictated solely by what he 
believed to be the justice of the case. They generally treat of 
one of the following subjects: — 

1. Slavery. 

2. Internal Improvements. 

3. The Relations of the National Government to the States. 

4. The Jurisdiction of the Circuit Courts. 

5. The Admiralty Jurisdiction of the District Courts. 

In this order we propose to analyze a few of these opinions. 

Slavery. —Justice Daniel had scarcely taken his seat upon 
the bench when the court was confronted for the first time in its 
history with the question of slavery as a political institution in 
the great case of Prigg v. The Commonwealth of Pennsylvania." 
Prigg had been convicted of kidnaping a slave under a State 
statute providing that if any person by force or fraud should 
carry away or seduce any colored person from the State, with 
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intent to detain or sell him, he should be deemed guilty of felony. 
Objection was taken to the validity of the statute upon the 
ground that it conflicted with that clause of the constitution de- 
claring that ‘* no person held to service or labor in one State, 
under the laws thereof, escaping into another, shall, in conse- 
quence of any law or regulation therein, be discharged from such 
service or labor, but shall be delivered up, on claim of the party 
to whom such service or labor may be due.’’ The objection was 
overruled pro forma, and the case taken by writ of errér to the 
Supreme Court. 

After a most elaborate argument all the judges but one con- 
curred in holding the act to be unconstitutional. Mr. Justice 
Story, in delivering the opinion of the court, announced the fol- 
lowing conclusions : — 

1. That the above clause of the constitution was self-exe- 
cuting so far as to authorize the owner to seize and recapture his 
slave in any State, wherever he could do so without a breach of 
the peace or illegal violence. 

2. That any State law which interrupted, limited, delayed or 
postponed the right of the owner to the immediate possession of 
his slave and the immediate command of his service and labor 
operated pro tanto a discharge of the slave therefrom and was 
unconstitutional. 

3. That the act of Congress of 1793, providing the legal 
machinery for the seizure and removal of fugitive slaves by the 
certificate of a Federal judge or State magistrate, was exclusive 
and prohibitory of any State legislation upon this subject, whether 
in aid of or in opposition to the congressional enactment. 

4, That the act of Congress itself was constitutional. 

5. That the power of legislation upon the subject was exclu- 
sive in the national government, and even if not exercised by 
Congress, was forbidden to the State legislatures. 

6. That the act of Pennsylvania purported to punish the 
seizure and removal of a slave by his master, which the constitu- 
tion was designed to justify and was therefore voic 

These propositions, however, did not satisfy the extreme 
southern wing of the court. While concurring in the conclusion of 
the majority Chief Justice Taney and Justices Daniel and Thomp- 
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son dissented upon the third and fifth points in so far as the 
court held that the States could not pass laws in aid of the right 
of a master to the surrender of his slave. Upon the contrary 
they insisted that it was enjoined upon the States as a duty to 
protect and support the owner in endeavoring to obtain posses- 
sion of his property. 

From the opinion of his brother judges upon the constitution- 
ality of the law in question Mr. Justice McLean alone dissented. 
In a masterly opinion he attacked the position assumed by the 
court, that a slaveholder might, under the constitution, seize and 
remove a negro from a State in defiance of its laws. He held, 
that, ina free State, the presumption was that every person of 
color was a free man, that he was as much entitled to be heard in 
vindication of his freedom as was the master in assertion of his 
right of property, and that the latter was bound to pursue the 
remedy pointed out by the act of Congress. ‘+ The slave, asa 
sensible and human being, is subject to the local authority into 
whatsoever jurisdiction he may go. He is answerable under the 
laws for his acts, and he may claim their protection. The State 
may protect him against all the world except the claim of his 
master. Should any one commit lawless violence on the slave, 
the offender may unquestionably be punished; and should the 
slave commit murder, he may be detained and punished for it by 
the State, in disregard of the claim of the master. * * * 
The seizure which the master has a right to make under the act 
of Congress is for the purpose of taking the slave before an offi- 
cer. His possession of the slave within the State, under this 
seizure, is qualified and limited to the subject for which it was 
made.’’ It was the forcible removal of the slave without judi- 
cial authority that the act of Pennsylvania was designed to 
prevent, and although the learned judge does not say in terms 
that he considers the law constitutional, his language leaves no 
doubt as to his opinion. 

Looking at this case after the lapse of forty-five years, and 
the extinguishment of the intense political feeling upon the sub- 
ject of slavery which then prevailed, his argument seems unan- 
swerable. His fundamental difference with the court related to 
the nature of property in slaves. In the opinion of the majority 
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a slave was a mere chattel; in his, he was a chattel indeed, but 
something more than a chattel. Reasoning from their premiss 
that he was simply a piece of personal property their conclusion 
was 2 logical one. His master was as much entitled to reclaim 
him, and with as little ceremony as if he were a stray horse. 
The presumption is that a domestic animal belongs to somebody 
and in seizing him his owner is bound only to respect the rights 
of third persons who may have some claim upon him. But in a 
free State a colored man was presumed to be free and had rights 
of his own which the State was authorized and bound to protect. 
The slave was responsible to the State for his good conduct and 
in return the State was bound to see that his liberty was not in- 
terfered with by any one who was not in fact his owner. As 
against all the world besides, he was his own master. The act 
of Pennsylvania was designed only to procure him a hearing 
upon the question of ownership, and in that view was constitu- 
tional. Had an attempt been made to apply it to any case where 
the slave-owner had established his right under the act of Con- 
gress, a conviction would undoubtedly have been set aside. 

Fourteen years after these opinions were pronounced the ques- 
tion of slavery in its political relations again arose in the still 
more celebrated case of Scott v. Sanford.’ No case ever de- 
cided by this high tribunal gave rise to so much discussion, or 
created such intense public excitement as this. None was 
more unfortunate in its results. None wrought greater havoc 
with great reputations. Popular agitation with respect to the 
‘* peculiar institution ’’ was at its height. The fugitive slave law 
had been carried through Congress against the protest of the 
Northern States, several of which had enacted laws intended to 
nullify its provisions. The Missouri compromise of 1820 had 
been repealed, and an act passed admitting Kansas ‘ with or 
without slavery’ as its constitution should decide. Civil war 
had broken out in the territory, and each side was endeavoring 
by force of arms to seize control of the government. 

Such was the political state of the country when Scott (a 
former slave) brought an action of trespass vi et armis against 
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Sanford, his late master. To his declaration, Sanford inter- 
posed a plea to the jurisdiction to the effect that Scott was not a 
citizen of Missouri, as alleged, because he was a negro of African 
descent and his ancestors were slaves. To this plea there was a 
demurrer which was sustained. Thereupon defendant pleaded 
in bar of the action that plaintiff was his slave, and, therefore, 
that he had a right to detain him. Plaintiff claimed his freedom 
upon the ground that his master, who was a surgeon in the army, 
had taken him from Missouri to Rock Island in the free State 
of Illinois, and thence to Fort Snelling in the free territory of 
Minnesota, and had kept him in these places for about four years. 
Upon this state of facts the court gave judgment for the defendant. 

Two questions, therefore, were presented by the record when 
the case reached the Supreme Court : — 

1. Could a person of African slave descent be a ‘ citizen’”’ 
of a State— entitled to sue as such in a Federal court? 

2. Did plaintiff's residence with his master ina free State 
operate as an emancipation? 

Of course if the first question were decided adversely to the 
plaintiff, the second need not have been discussed. The case would 
simply be dismissed for want of jurisdiction. So, too, if it were 
decided that his residence in Illinois did not work an emancipation 
it would necessarily follow that his residence in a free territory 
would not. In either aspect of the case it was quite unnecessary 
to decide whether Congress had the constitutional right to in- 
corporate in the act admitting Missouri the provision prohibiting 
slavery in the territories north of 36° 30’. Upon consultation it 
was decided by a majority of the judges that the case should be 
disposed of upon the merits, and Judge Nelson was designated to 
deliver the opinion of the court. Thereupon he prepared an 
opinion to the effect that, as the Supreme Court of Missouri had 
in a previous case decided that Scott’s residence in a free State 
had not changed his original condition of servitude, the Supreme 
Court of the United States would act upon and follow this as the 
law of Missouri, and would affirm the judgment of the Circuit 
Court. This was familiar and tenable ground, and if the court 
had been content with this opinion the case would probably never 
have excited more than a passing comment. 
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In an evil hour, however, Mr. Justice Wayne conceived the 
idea that the popular agitation upon the subject of slavery in the 
territories might be quelled by a decision of the court that Con- 
gress had no constitutional power to inhibit its introduction. 
There is no reason to doubt the patriotism or uprightness of his 
motives in announcing to his brethren his opinion that ‘+ the peace 
and harmony of the country required the settlement of them by 
judicial decision,’’ but it is somewhat singular that he should have 
been able to persuade the astute chief justice and several other 
members of the court that a public excitement which was convuls- 
ing the whole country, and dividing it into hostile sections, could 
be stilled by the extra-judicial decision of a majority of nine men. 
The opinion of the court was delivered by the chief justice and 
was to the following effect :— 

1. That the question arising upon the plea to the jurisdiction 
was properly before the court, notwithstanding it had been 
decided in favor of the plaintiff (appellant) in the court be- 
low. 

2. That the plaintiff, a free negro, though the descendant of 
a slave, was not a citizen of the United States, and therefore that 
the court had no jurisdiction. 

Logically the opinion should have stopped here, and a mandate 
have been issued directing the Circuit Court to dismiss the case, 
as was actually done; but the learned judge held, by a curious 
process of reasoning, that the correction of this error did not 
render it less incumbent upon the court to examine further into 
the record, and correct other errors which might have been com- 
mitted ** where the silence of the court might lead to misconstruction 
or future controversy.’’ This was a fatal mistake, but nevertheless 
he went on to decide :— 

3. That plaintiff's residence in the territory of Minnesota did 
not work his emancipation, because Congress had no power to 
prohibit slavery in the territories, and hence that the Missouri 
compromise was unconstitutional. The constitutional power of 
Congress ‘* to dispose of and make all needful rules and regula- 
tions respecting the territory and other property of the United 

States ’’ was said to be confined to the territory then belonging 
to the United States, and to have no application to that subse- 
VOU, XXI. 538 
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quently acquired, and as to such territory it had no power to 
prohibit slavery. 

4, That plaintiff’s residence in the free State of Illinois did 
not work his emancipation, because this was a question of the law 
of Missouri and the Supreme Court of that State had so decided, 
overruling three prior adjudications. 

Here, again, was a second mistake; for if the court had 
decided the second of these questions first, a decision of the first, 
which was the great political question, would have been entirely 
unnecessary. Indeed it is always unfortunate for a court to 
decide a political question which is not absolutely essential to the 
determination of the case. Upon this fourth point, and upon this 
alone, Mr. Justice Nelson concurred with the chief justice. Mr. 
Justice Wayne in a short opinion announced his concurrence in 
the opinion of the court ‘* without any qualification of its reason- 
ing or its conclusions.”’ 

It is beside the purpose of this article, however, to analyze at 
length the opinions of all the judges. It is sufficient to say that 
the fixed determination of six of them to impose the institution 
of slavery upon the territories by judicial construction is pain- 
fully apparent. We are interested rather in the opinion of Mr. 
Justice Daniel, who, of course, took extreme ground in favor of 
what may be termed the Southern side of the case. He opened 
with the statement that ‘* since the establishment of the several 
communities now constituting the States of this Confederacy, 
there never has been submitted to any tribunal within its limits 
questions surpassing in importance those now claiming the con- 
sideration of this court.’’ It will be observed that in few of his 
opinions does the learned judge speak of the ** Union ’’ — almost 
always of the ‘*Confederacy.’’ He agrees with the chief 
justice that a free negro cannot be a citizen, and that his master 
cannot make him such by emancipating him —in other words, 
cannot invest him with civil rights by abandoning his property 
in him. He approaches the discussion of the territorial question 
in very bad humor, declares that it has been attempted to con- 
vert the prohibitory provision of the Missouri compromise not 
only into a weapon to assail the inherent powers of independent 
sovereign governments, but into a mean of forfeiting that equal- 
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ity of rights and immunities which are the birthright of every 
citizen. He expresses his assurance of the impotence of such a 
pretension, but cannot ‘* dispense with the duty of antipathy and 
disgust at its sinister aspect whenever it may be seen to scowl 
upon the justice, the order, the tranquility and fraternal feel- 
ing,’ ete. He outherods Herod in declaring ‘* that the only 
private property which the constitution has specifically rec- 
ognized, and has imposed it as a direct obligation both on the 
States and the Federal government to protect and enforce, is the 
property of the master in his slave; no other property is placed 
by the constitution upon the same high ground, nor shielded by 
a similar guarantee.’’ His brother judges had been content to 
put slaves upon the same footing as other property — it was 
reserved to Justice Daniel to declare a higher law for their pro- 
tection. He went even farther than the chief justice and held 
that the ordinance of 1787, for the government of the Northwest 
territory was ‘* ab initio void”’ in so far as it prohibited the ex- 
istence of slavery. He was evidently only prevented from de- 
claring it unconstitutional by the fact that the constitution did 
not then exist. This portion of the opinion is brief, but cer- 
tainly to the point. 

With regard to the main question in this now historical case, 


viz.: the constitutionality of the Missouri compromise, it may 


be said in general, that the majority of the court held tha’ the 
power of Congress to ** make all needful rules and reg. «tions 
respecting the territory ’’ of the United States, did no* include 
the power to Jegislate over them or to prohibit slaver in them, 
and that the dissenting justices, McLean and Curt:s, took the 
opposite view. 

The day upon which these opinions were delivered marks the 
culmination of the power of slavery in this country. It had ex- 
torted from Congress a new and more efficient law for the 
rendition of fugitives. It had procured the repeal of a solemn 
compromise of thirty years’ standing, and had now induced the 
Supreme Court to enter the political arena and pronounce the 
repeal to have been unnecessary, the compromise to be void, 
and that under the constitution there was no power to inhibit the 
introduction of slaves into any of the territories. Slavery was 
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thus declared to be national and freedom local — slavery the rule, 
and freedom the exception. To this perilous height had the 
power of slavery climbed after eight years of congressional agi- 
tation. It was impossible to conceive of a triumph more com- 
plete. One can scarcely realize that in another eight years the 
entire system had become a thing of the past. 

Internal Improvements. — His views upon the power of Con- 
gress to carry out schemes of internal improvement are tersely, 
but emphatically expressed in Searight v. Stokes.’ The Cum- 
berland road had been built by Congress through the States of 
Maryland, Pennsylvania, Virginia and Ohio as a great national 
highway between the seat of government and the valley of the 
Mississippi. Owing to the great expense of keeping the road in 
repair, and the opposition of a powerful minority in Congress to 
works of this description, the several States through which it 
passed proposed, with the assent of Congress, to take under their 
care each its own portion, with power to collect toll upon all 
traffic except that belonging to the government. The statute of 
Pennsylvania, under which the case arose, provided that no toll 
should be collected for the passage of any wagon or carriage 
laden with the property of the United States, but in a subsequent 
act an attempt was made to impose half toll upon all vehicles 
carrying the United States mail, with passengers or goods. The 
sole question presented to the court was whether this act was in 
conflict with the previous act or contract under which the gov- 
ernment had ceded the road to the State. The majority of the 
court held that it was. In delivering the opinion Chief Justice 
Taney expressly denied that the constitutional power of the gen- 
eral government to construct this road was involved in the case, 
and refused to inquire what were the rights of the United States 
in the road previous to the session. Mr. Justice McLean was of 
the opinion that the mails were not the property of the United 
States, and that the second act was therefore valid, but he agreed 
with the chief justice in disclaiming any discussion of the con- 
stitutional question. 

While this issue was thus sedulously avoided by every 
other member of the court, Mr. Justice Daniel seized with ap- 


1 3 How. 151, 180. 
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parent eagerness upon the opportunity thus presented of 
expressing his views upon the whole subject of internal im- 
provements. The moderate opinion of Judge McLean did not 
content him. He declared the contest was one between the 
government of the United States and that of Pennsylvania. 
He held that neither Congress nor the Federal government 
possessed the power to construct roads, nor any other descrip- 
tion of internal improvements within the limits of the States. 
That the power of the Federal government to acquire and of the 
States to cede territory are by the constitution limited ** to sites 
for forts, arsenals, dockyards, etc., and that these powers can 
neither be enlarged nor modified, but in virtue of some new 
faculty to be imparted by amendments of the constitution. ‘I 
believe that the authority vested in Congress by the constitution 
to establish post roads, confers no right to open new roads, but 
implies nothing beyond a discretion in the government in the 
regulations it may make for the post-office department for the 
selection among various routes, whilst they continue in ex- 
istence, of those along which it may deem it most judicious to 
have the mails transported.’’ The key-note of his frequent dis- 
sent from the opinions of his brethren is found in the following 
sentence: ** Arguments drawn from convenience or inconven- 
ience can have no force with me in questions of constitutional 


. power; indeed, they cannot be admitted at all, for if once ad- 


mitted they sweep uway every barrier erected by the constitution 
against implied authority, and may cover every project which 
the human mind may conceive. It matters not, then, what or 
how great the advantage which the government of the United 
States may have proposed to itself, or to others in undertaking 
this road, such purposes or objects could legitimate no acts 
either expressly forbidden or not plainly authorized.”’ 

That these views were all extra-judicial, however, is apparent 
from his confession upon a later page that the decision of the 
case depended upon the construction of the statutes in which he 
coincided with Justice McLean. 

A somewhat similar question arose in the subsequent case of 
MeNeil v. State of Ohio.’ The State of Ohio, which had agreed 
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to exempt from toll all mail coaches of the United States travel- 
ing over this road, afterwards sought to evade this obligation by 
imposing a toll upon all passengers in such coaches —a toll with 
which passengers in other coaches were not charged. The court 
again pronounced this kind of legislation evasive, and Justice 
Daniel again dissented. We do not care to inquire whether these 
were the first statutes discriminating against the methods em- 
ployed by the general government to carry out its functions. 
They certainly were not the last. 

The Relations of the National Government to the States. — 
This had been a fruitful subject of discussion ever since the 
adoption of the constitution, and the right of each State to tax 
all personal as well as real property within its limits, regardless 
of Federal legislation, had been strongly asserted by the States’ 
right party. It had, however, been decided as early as 1827 in 
Brown v. The State of Maryland,’ with but one dissenting vote, 
that a State law imposing a license upon persons selling imported 
articles was an invasion of the constitutional power of Congress 
to regulate commerce with foreign countries, and therefore void. 
In the License Cases,’ the question was presented whether a law 
requiring a license for the sale at retail of foreign liquors was 
within the taxing power of a State. The court held the law to 
be valid. The chief justice and two of his associates upheld the 
law upon the ground that Congress could only exercise jurisdic- 
tion over the property so long as it remained in the original pack- 
ages, in the hands of the importer; but as soon as the property 
passed into other hands, or was taken from the casks in which it 
was imported it ‘* passed the line of foreign commerce, and became 
a part of the general mass of property in the State.’’ Two of 
the justices took the position that State laws regulating the sale 
of intoxicating liquors were merely police regulations, and opera- 


tive so far as they did not interfere with the right to import — 


foreign spirits. All agreed that a law requiring a license for the 
sale of liquors imported from one State into another was valid, 
because Congress had allowed its powers to regulate commerce 
among the several States to remain in abeyance, and upon this 
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subject the States were at liberty to legislate as they chose, until 
Congress should see fit to act. 

These moderate opinions, however, failed to satisfy the ex- 
treme views of Mr. Justice Daniel, who regretted not having 
«‘been spared the painful duty of disagreement.’’ He thought 
the majority of the judges had seemed to go beside the questions 
regularly before them, and ‘ propounded principles and proposi- 
tions, against which, whensoever they may be urged as motives 
for action on my part, I shall feel myself bound most earnestly 
to protest’? * * * ‘in matters involving the meaning and 
integrity of the constitution, I can never consent that the text of 
that instrument shall be overlaid and smothered by the glosses of 
essay-writers, lecturers, and commentators. Nor will I abide the 
decisions of judges, believed by me to be invasions of the great 
lex legum. I, too, have been sworn to observe and maintain the 
constitution. I possess no sovereign prerogative by which I can 
put my conscience into commission. I must interpret exclusively 
as that conscience shall dictate. Could I, in cases of minor con- 
sequence, consent, in deference to others, to pursue a different 
course, I should, in instances like the present, be especially re- 
luctant to place myself within the description of the poet: Stat 
magni nominis umbra.”’ 

After this almost pathetic exordium, and somewhat inapt quo- 
tation, the learned judge proceeds to combat the principles upon 
which the case of Brown v. The State of Maryland was decided, 
and to argue that the moment imported goods pass from the cus- 
tom house into the hands of the importer, and become his ex- 
clusive property, the right of the State to tax them is full and 
complete. The question was certainly one upon which equally 
learned and conscientious judges might differ, but it had seemed 
to the majority of the court which decided that case, that a tax 
upon imported goods in the hands of the importer was virtually 
a tax upon foreign commerce, since these goods were generally in 
transit to the interior, and perhaps to distant States. State 
‘¢ duties upon imports’’ were expressly forbidden by the consti- 
tution. It was thought the right to import implied the right to 
sell, as nearly all goods are imported with that expectation. It 
is sufficient, however, to say, that the doctrine of Brown v. 
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Maryland remains unshaken to this day, and has been repeatedly 
affirmed by the court which pronounced the opinion. 

The Passenger Cases! involved the constitutionality of certain 
State laws requiring the masters of vessels engaged in foreign 
commerce to pay a tax upon every passenger brought into the 
State. The case raised two questions: 1. Whether the power 
of Congress to regulate commerce was exclusive ; 2. Whether 
these statutes were regulations of commerce. Both these ques- 
tions were answered in the affirmative. The first was con- 
sidered to have been already settled by prior decisions. <A 
distinction was noticed, which has ever since obtained between 
cases wherein the States may act so long as Congress does not 
interfere, and those wherein they may not act at all. 

With regard to the meaning of the word ** commerce ’’ the 
definition of the lexicographers — ** an exchange of commodi- 
ties *’ — was rejected. It was held to include all ** navigation and 
intercourse ’’ — the transportation of passengers as well as prop- 
erty. It was thought to follow from this that the laws in ques- 
tion imposing a tax upon this intercourse were unconstitutional. 
Indeed, as Justice McLean observed, if this could be done, there 
was nothing to prevent a State from imposing a tax upon all 
persons entering or passing through it from any other State —a 
condition wholly inconsistent with the maintenance of a political 
union. The power of the States to exclude paupers, criminals 
and diseased persons and to regulate internal commerce was con- 
ceded by all. 

Mr. Justice Daniel declared his disapproval of the decision. 
‘* Impressed as I am with the mischiefs with which that decis- 
ion is believed to be fraught, trampling down as it seems to 
me to do, some of the strongest defenses of the safety and in- 
dependence of the States of this confederacy, it would be worse 
than a fault in me could I contemplate the invasion in silence.’’ 
He denied both propositions involved in the opinion of the court, 
but rested his argument mainly upon the latter. In discussing 
this, he treated somewhat lightly the definition of ‘* commerce ”’ 
given by Justice McLean and insisted that the State had the 
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right to impose a tax upon any person or thing entering the 

State, which was not an ‘‘ import ’’ within the meaning of the 

constitution. There seemed to be a singular diversity of opin- 

ion as to whether persons could be considered as ‘* imports.” 

It is now settled they cannot. The case, then, really turned 

upon the meaning of the word ‘* commerce.”’ If it included 

‘‘jntercourse’’ the State laws were clearly interferences — if 
otherwise then the States had a right to tax passengers, as they 

did not fall within the constitutional inhibition of ‘* imports.”’ 

It is curious to observe that the dissenting justices laid great 
stress upon the evils to be apprehended from an assumption by 
Congress of power over ‘ intercourse *’ with foreign nations and 
among the several States. ‘It would,’’ says Justice Daniel, 
‘extend not only to the right of going abroad to foreign coun- 
tries, and of requiring licenses and passports for that purpose, 

it would embrace also the right of transit of persons and prop- 
erty between the different States of the Union, and the power 
of regulating highways and vehicles of transportation.’ Inspeak- 
ing of this, Mr. Chief Justice Taney also thought that it needed 
‘*no argument to prove that such a power over the intercourse 
of persons passing from one State to another is net granted to 
the Federal government by the power to regulate commerce 
among the several States.’’ And yet so rapid has been the march 
of public and judicial opinion that the generation of men then 
upon the stage has lived to see this power over interstate inter- 
course not only assumed by Congress without hesitation and 
unanimously conceded to it by the court which pronounced the 
above opinion, but extended to means of intercommunication 
then almost unknown.' 

The restricted views he entertained regarding the power of Con- 
gress to regulate commerce were also manifested in the case of 
Cooley v. Board of Port Wardens.’ In this case, the court, 
speaking through Mr. Justice Curtis, then recently promoted to 
the bench, held that the pilotage laws of the several States were 
regulations of commerce, but were such regulations as the States 
might prescribe in the absence of congressional legislation cover- 
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ing the same subject. Per contra, Justices McLean and Wayne 
thought the power of Congress in this particular was exclusive. 
Justice Daniel coincided in the decision of the court, but dis- 
sented from the opinion of Justice Curtis that the acts were 
regulations of commerce. In his view the power delegated to 
Congress by the constitution related properly to the terms on 
which commercial engagements might be prosecuted; the char- 
acter of the articles which they might embrace; the permission 
or terms according to which they might be introduced, and did 
not necessarily nor even naturally extend to the means of precau- 
tion and safety adopted within the waters or limits of the States 
by the authority of the latter for the preservation of vessels and 
cargoes, and the lives of seamen or passengers. He declared 
himself forced to conclude that the power to enact pilotage laws 
was original and inherent in the States, and not one to be merely 
tolerated, or held subject to the sanction of the Federal govern- 
ment. 

The difficulty of determining the exact meaning of the words 
‘** regulation of commerce ’’ was encountered in a somewhat dif- 
ferent shape in the Wheeling Bridge Case." This was a bill in 
equity promoted by the State of Pennsylvania to obtain the abate- 
ment of a bridge built across the Ohio River under an act of the 
legislature of Virginia. The State claimed the right to sue by 
virtue of the injury done by the bridge to its extensive system of 
canals, railways and turnpikes terminating at the Ohio River, de- 
priving the State of its accustomed tolls and diverting its com- 
merce to other channels. The act authorizing the bridge provided 
expressly that if it were constructed so as to injure or interfere 
with the free navigation of the river, it should be treated as a 
public nuisance and liable to abatement. 

The majority of the court held that the State had shown suffi- 
cient title to maintain the bill, that no State had a right to ob- 
struct or hinder the free use of rivers navigated by licensed 
vessels of the United States, that the court, in virtue of its gen- 
eral equity powers, might interfere to limit or remove such ob- 
struction, and then proceeded to discuss as a question of fact 
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whether the bridge was a nuisance. The gist of the opinion was 
that, although Congress had never declared in terms that a State 
should not obstruct the Ohio River, it had regulated navigation 
upon it by licensing vessels, establishing ports of entry, imposing 
duties upon masters and other officers and inflicting penalties for 
neglect, etc., and also that it had expressly sanctioned the com- 
pact between Virginia and Kentucky that the navigation of this 
river should be free and common to all. 

The chief justice and Mr. Justice Daniel dissented. The lat- 
ter thought there never had been and perhaps never could be 
brought before the court a case of higher importance or deeper 
interest. He denied in the first place the right of the State to 
sue by reason of its failure to aver and prove ‘a certain and di- 
rect interest, or an injury, or a right of property ’’ which a court 
of justice could define, adjudge and enforce; he denied, as it 
seems to us, with great plausibility of reasoning, that the grant to 
a vessel of a coasting license, or the designation of Pittsburg asa 
port of entry, was a regulation of commerce over all the waters 
she might choose to navigate, and pronounced the opinion of the 
court in this particular an act of legislation and usurpation. He 
treated the decision as an attempt to discriminate in favor of the 
internal communications of Pennsylvania as against those of Vir- 
ginia and other States, and in favor of steamboats as against rail- 
ways and other vehicles of commerce, and declared that the 
question of nuisance or no nuisance should be submitted to a 
jury. 

Four years later the case again came before the court upon a 
motion for a sequestration for a violation of the injunction, and 
is reported in 18 How.’ In 1854 the bridge was blown down by a 
violent storm, and as the company was proceeding to rebuild 
they were met by an injunction allowed by Mr. Justice Grier in 
chambers. The company persisted in the work, however, claim- 
ing that Congress in the meantime had passed an act legalizing 
the structure, and that the action of the court had been thereby 
superseded. The majority of the court was of this opinion, and 
the injunction was dissolved. Mr. Justice Daniel concurred in 
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this result, but dissented from the entire court upon a point not 
discussed by other members of the bench. In his opinion a sin- 
gle justice had no power to allow the injunction at all. He left 
this interpretation of the law * to the judgment of those whom 
curiosity or interest may incline to its examination.’ 

The Jurisdiction of the Circuit Courts. —It is scarcely neces- 
sary to say that in every case involving the jurisdiction of the 
Federal courts, Judge Daniel’s vote was uniformly cast in 
favor of restricting it to the narrowest possible limits. Long 
respected precedents were ruthlessly brushed aside to make 
room for a new doctrine of constitutional construction. His 
career was a constant refutation of the charge so often made 
that judges are prone to magnify the dignity and expand the 
jurisdiction of their own courts. Indeed, he seemed to consider 
himself not so much a member of the Supreme Court as a dele- 
gate sent from the States to break down the growing power of the 
national judiciary. His position upon this subject was early 
defined in the case of McNutt v. Bland,’ which turned upon 
the requisites of citizenship as applied to the jurisdiction 
of the Cireuit Courts. The defendant, who was the sheriff 
of a county in Mississippi, had given bond under a local statute 
to the plaintiff, McNutt, the Governor of the State, for the per- 
formance of his official duties. Certain parties in New York 
brought suit upon the bond against the sheriff for an escape. 
Defendant pleaded want of jurisdiction in the court, and also that 
the debtor had been discharged from custody for the want of 
payment of prison fees by the plaintiff in execution. The court 
held, following Brown v. Strode,’ that the real plaintiffs were 
the plaintiffs in the execution, and that the nominal plaintiff was 
the mere ** conduit ’’ through whom the law afforded a remedy to 
them for the acts and omissions of the sheriff, that the Governor 
had no right to prevent the institution and prosecution of the 
suit, and had no control over it. 

Mr. Justice Daniel dissented with ‘unaffected diffidence.”’ 
After citing the numerous cases in which it had been held that the 
requisite citizenship must appear upon the record before jurisdic- 
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tion can be entertained, and a few in which it had been said that 
the court would retain the action notwithstanding the real party 
in interest was a citizen of the same State with the defendant, he 
attacked the case of Brown v. Strode as having been ‘‘ submitted 
without argument,’’ decided without reason, and standing ‘* with- 
out support and without a likeness in the whole history of our jur- 
isprudence.’’ He declared the court in that case to have reversed 
‘*a canon of the law’’ and to have accomplished by one short 
sentence mighty revolution.”’ 

The learned judge discarded the distinction which has ever since 
obtained in the Federal courts, between cases where the plaintiff 
has the legal title, though another has the beneficial interest (as 
where he is an administrator or trustee) and those where the 
plaintiff is made such by statute, having no interest, legal or 
equitable, and without even the power of a dominus litis. Had 
a majority of the court adopted his views, it would have been 
impossible for a private citizen to sustain any action whatever 
upon an Official bond, since such bonds always run to the State, 
or some public officer residing within the State. Though the sole 
person interested in the action, his right to pursue his debtor in 
the national courts would have been wrested from him by a 
purely technical construction of the constitution, utterly at vari- 
ance with its spirit and purpose. 

The position of corporations before the Supreme Court was 
for a long time an anomalous one. It had been held so early as 
1809,! that the citizenship of a corporation was that of its stock- 
holders, and hence if any one of the latter was a citizen of the 
same State with the opposite party, a Federal court could not take 
jurisdiction. For over thirty years this was the undisputed law 
of the court. But in the Louisville R. R. Co. v. Stetson,? 
this antiquated and inconvenient rule was set aside, and the 
modern doctrine fully established that a corporation is a citizen 
of the State from which it derives its charter. Though he was 
then a member of the court, Mr. Justice Daniel did not, for 
some reason not now apparent, openly dissent from this opinion. 
But the case of Rundle v. Delaware and Raritan Canal Co.,? 


1 Bank of U. S. v. Deveaux, 5 2 2 How. 497. 
Cranch, 61. 3 14 How. 80. 
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though not raising the question directly, afforded him a con- 
venient opportunity of expressing his views upon the whole sub- 
ject. He discussed the question as a constitutional one, and 
declared that wherever the construction or the integrity of that 
sacred instrument was involved, he could hold himself trammeled 
by no precedents or number of precedents—in other words, 
that authorities are of no value in constitutional cases — a some- 
what startling doctrine at the outset. He declared all the prior 
decisions of the court in this connection unsound, contravening 
all the known definitions with respect to the nature of corpora- 
tions, repudiating the doctrines of the civilians as to what is im- 
ported by the term subject or citizen, and repealing the 
restriction limiting the jurisdiction of the Federal courts to 
controversies ‘* between citizens of different States.’’ In his 
view a corporation could not be treated as a citizen, and hence 
the Federal courts could not take cognizance of any case to which 
a corporation was a party. 

Had his views been adopted by the court, the consequences 
would have been disastrous, not only to the corporations them- 
selves, but to the business interests of the entire country, for if 
there be one branch of the Federal jurisdiction more valuable 
than any other, it is that which enables the national courts to 
take cognizance of cases in which great and powerful corpora- 
tions are parties, securing a trial before courts and juries having 
nothing to fear or hope for from popular elections or local pre- 
judices. 

Mr. Justice Daniel, however, reiterated these views and em- 
phasized his dissent, sometimes in bitter and opprobrious 
language, in no less than sixteen subsequent cases in which cor- 
porations were parties — indeed, as he said himself, no accumula- 
tion of precedents and no weight of contrary opinion shook his 
conviction that the exercise of this jurisdiction was an usurpation. 

Admiralty Jurisdiction. —It was, however, upon the subject 
of the admiralty jurisdiction of the District Courts that Mr. Justice 
Daniel displayed his greatest learning and intellectual strength. 
Every effort to expand this jurisdiction he met with an inflexible 
opposition, and to his last year upon the bench lost no oppor- 
tunity of putting himself upon the record as hostile to its en- 
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croachments upon the common law and the right of trial by 
jury. The constitution and the judiciary act of 1789 had vested 
in the District Courts exclusive cognizance of ‘all cases of ad- 
miralty and maritime jurisdiction,’ without attempting to define 
the term, or prescribe the limits of such jurisdiction, either in 
respect to locality or subject-matter. Prior to 1840 few cases 
involving this question had been carried to the Supreme Court, 
but it seems to have been the generally accepted theory that the 
extent of that jurisdiction was determined by that or the high 
court of admiralty of England, at the time the constitution was 
adopted, curtailed as it had been by repeated writs of prohibi- 
tion from the common-law courts. Thus it had been settled 
that there was no lien for supplies furnished at the home port,! 
although if the local law gave such lien at a place within the ebb 
and flow of the tide, it might be enforced in the District Courts; ? 
but that a court of admiralty could in no case take jurisdiction 
of a cause of action arising upon waters unaffected by the tide.’ 
Thus a tidal effect was made the criterion of jurisdiction, but 
only in cases of contract. The opinion of the court in all these 
cases was unanimous, and the question of jurisdiction was not 
discussed with that elaborateness its importance demanded. 

But the rapid growth of the internal commerce of the coun- 
try very soon aroused the attention of the court to the incon- 
venience of applying the English admiralty system to the © 
magnificent water communications of the American continent. 
In the case of The De Soto (Waring v. Clark),* the doctrine of 
infra corpus comitatus was considered at great length, and with 
exhaustive ability. This was a collision upon the Mississippi 
River, ninety miles above New Orleans, within the ebb and flow 
of the tide, but also within the body of a county. While ad- 
mitting the law of England to be otherwise, the majority of the 
court held the case to be within the admiralty jurisdiction, and 
formally repudiated the doctrine that our courts of admiralty 
were subject to the limitations imposed by the common-law 
courts in England. This conclusion was based principally upon 


1 The Gen. Smith, 14 Wheat. 438. ’ The Thomas Jefferson, 10 Wheat. 
2 The Planter (Peyroux v. Howard), 428; The Orleans, 11 Pet. 175. 
7 Pet. 33. 45 How. 441. 
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the ground that the colonial vice-admiralty courts were vested by 
their commissions from the crown with a much more extensive 
jurisdiction than that exercised by the high court of admiralty, 
and that any other construction would restrict the power even of 
Congress to declare what should be deemed cases of ‘* admiralty 
and maritime jurisdiction,’’ and in fact would be a denial of all 
legislation on the subject. Their conclusion was that the juris- 
diction extended ** to tide waters, as far as the tide flows, though 
that may be ¢énfra corpus comitatus.”’ 

The dissenting opinion, in which Mr. Justice Daniel concurred, 
was delivered by Mr. Justice Woodbury. He took the familiar 
ground that the limitations imposed by the statutes of Richard 
II. were a part of the law of England at the time of the sever- 
ance of the States from the mother country, and thereby became 
incorporated into our law. The argument from the jurisdiction 
of the vice-admiralty courts was met by the assertion that this 
jurisdiction could not be conferred by commission from the crown 
(which had no power to alter the established laws of the land), 
and, if conferred, was never exercised. His main objections, 
however, were that the proposed jurisdiction was an encroach- 
ment upon the right of trial by jury, and upon the judicial power 
of the several States. 

This case is chiefly remarkable as containing the first distinct 
renunciation of English precedents upon the subject of admiralty 
jurisdiction. This barrier being once broken down, each succes- 
sive step towards a jurisdiction commensurate with the demands 
which the rapidly increasing commerce of the country made upon 
the court, became easier than the last. The challenge made by 
Mr. Justice Woodbury,' ** if such achange was required * * * 
why not extend it at least over all navigable waters, and not halt 
short at the doubtful and fluctuating and pent-up limits of tide 
water ’’ was, as we shall see, promptly accepted by the court, as 
soon as the occasion required, and with the unanimous approval 
of the maritime interests of the country. Indeed, Congress was 
even then in advance of the court, for the very year before this 
case was decided, it had provided for the extension of the mari- 
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time jurisdiction of the District Courts to the great lakes, and 
their connecting waters. 

The year following the case of The De Soto came that of The 
Lexington (New Jersey Steam Navigation Company v. The Mer- 
chants’ Bank).! This was a libel to recover the value of a 
large amount of specie shipped by one Harnden, an expressman 
upon the Lexington, and consigned to the bank. The steamer, 
which plied between New York and Stonington, was burned upon 
Long Island Sound. The majority of the court were of the 
opinion that the District Court had jurisdiction, notwithstanding 
the fact that the contract was made and was partly to be per- 
formed upon land. The arguments upon both sides were of the 
same general tenor as those employed in the case of The De Soto. 
It was frankly admitted that under the statutes of Richard, the 
jurisdiction of the high court of admiralty in cases of contract 
was confined to seamen’s wages, bottomry bonds, and con- 
tracts made and to be executed on the high seas. A somewhat 
unfortunate attempt was made, however, to sustain a departure 
from the English rule by referring to cases of seizure, of which 
jurisdiction was vested in the District Courts by the express terms 
of the judiciary act. But in concluding his opinion Mr. Justice 
Nelson threw out an intimation from which the court was soon 
afterwards compelled to recede, that*** contracts growing out of 
the purely internal commerce of the State, as well as commerce 
beyond tide waters, are generally domestic in their origin and 
operation, and could scarcely have been intended to be drawn 
within the cognizance of the Federal courts.”’ 

Judge Daniel, in a long and exhaustive opinion, traversed much 
the same ground covered by Judge Woodbury in the case of The 
De Soto, and, relying almost exclusively upon English precedents, 
announced his view to be that the jurisdiction of the admiralty 
court was limited in matters of contract —seamen’s wages ex- 
cepted —to things agreed upon and to be performed upon the sea, 
and to cases of hypothecation, and in torts to injuries occurring 
on the same theater, and excluded as to both from contracts 
made or torts committed within the body of a county. From 
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this position he never receded to the day of his death. No mul- 
tiplication of precedents, no changes in the bench by the acces- 
sion of new judges who sided with the majority of the court, 
and no argument drawn from the rapidly increasing necessities of 
commerce allayed his fears of the dangers to be apprehended 
from an enlargement of this odious jurisdiction, and its conse- 
quent curtailment of the right of trial by jury. In deference to 
this sentiment, which was then very general in the profession, a 
right of trial by jury was reserved by Congress in the act of 
1845, extending the admiralty jurisdiction to the great lakes and 
their connecting waters. How valuable this reservation is es- 
teemed to be may be judged by the fact that in the largest 
district upon the lakes this method of trial has been resorted to 
in but two or three instances since the act was passed. 

In the cases of The Neptune (St. John v. Paine),' which was 
a collision upon Long Island Sound; and The New Jersey (New- 
ton v. Stebbins ),’ a collision in the Hudson River, he again dis- 
sented upon the ground that the cause of action arose not upon 
the high seas, but within the body of a county. 

In the case of The Martha (Rich v. Lambert),* libels were filed 
for damage done to goods in the course of a voyage from Liver- 
pool to Charleston. The case involved only a question of fact, 
but Mr. Justice Daniel again entered his protest against the 
jurisdiction of the court, upon the ground that the contract, 
having been made upon land, to be executed by the delivery of 
the merchandise upon land, the action must be at common law 
upon the bill of lading.‘ 

The next case was one of great importance and marked a new 
era in the history of the American admiralty. Tired of the 
trammels which the English courts had laid upon its jurisdiction, 
and pressed by the needs of the rapidly growing internal com- 
merce of the country, Congress, in 1845, passed an act extend- 
ing a limited admiralty jurisdiction to the great lakes and their 
connecting waters. The act is supposed to have been passed in 
pursuance of an intimation of Mr. Justice Story in The Thomas 
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Jefferson that perhaps under the power to regulate commerce, 
Congress might extend the summary remedies of the admiralty to 
the cases of voyages upon the Western waters. Its constitu- 
tionality, however, was fiercely assailed. It was seen at once 
that it could not be sustained upon the old lines. Congress had 
already exhausted its constitutional grant of admiralty jurisdic- 
tion by conferring upon the District Courts cognizance of * all 
civil causes of admiralty and maritime jurisdiction.’’ What 
language could be broader than this. Having already bestowed 
‘all’? how could Congress possibly give more without stultify- 
ing itself. There was but one solution to the question. The 
Supreme Court must retrace its steps, throw off its shackles and 
emancipate the internal waters of the country. This was done 
in The Genesee Chief,! a case of collision upon Lake Ontario. 
The power to pass the act as a regulation of commerce was 
denied in an unanswerable argument of the chief justice. But 
the law was supported upon the ground that the lakes were 
within the scope of the admiralty and maritime jurisdiction as 
known and understood in the United States when the constitution 
was adopted. The ‘tide water restriction, proper and reason- 
able enough in England, but utterly inappropriate here, was 
discarded. The case of The Thomas Jefferson was flatly over- 
ruled, and the jurisdiction declared to extend to all public navi- 
gable waters. 

It will be readily inferred that this opinion did not escape the 
criticism of Justice Daniel. His dissenting opinion is short and 
is little more than a reiteration of his former views. The reserva- 
tion in the act of 1845, of the right of trial by jury, had to a cer- 
tain extent cut the ground from under his feet and deprived him 
of his main argument. He is evidently somewhat wearied with 
the conflict and confesses that his ‘* opinions may be deemed to 
be contracted and antiquated, unsuited to the day in which we 
live; but they are founded upon deliberate conviction as to the 
nature and objects of limited government, and by myself at least 
cannot be disregarded.”’ 

In the very next case, The Memphis (Fretz v. Bull),? the 
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court took cognizance of a collision on the Mississippi above the 
tidal effect and the learned judge again dissented. He again 
expressed his views upon the same subject in The New World. 
In other cases too numerous to mention, he simply announced his 
dissent. 

In the case of The New York? he went so far as to deny juris- 
diction of a collision in the harbor of New York apparently for 
the reason that one of the vessels was charged with failing to show 
a light in obedience to a local regulation, though his argument is 
obscure. In the case of The Mopang (Ward v. Peck),® he dis- 
sented from the opinion of the court assuming jurisdiction of a 
petitory action. It is amusing in this connection to observe his 
dismay at the possibility of ** looking forward at no distant day 
to an announcement from this bench * * * of the doctrine 
that a policy of insurance (a mere wager laid upon the safety of 
a vessel) is strictly and essentially a maritime contract, because, 
forsooth, the vessel had to navigate the ocean.’’ His prophetic 
vision was evidently contemplating the decision made fifteen 
years later in Insurance Co. v. Dunham,* holding marine policies 
to be maritime contracts —a decision assented to by the entire 
court, participated in by one of Judge Daniel's associates and 
acquiesced in without a murmur of discontent. 

The Magnolia ® was a case of collision upon the Alabama River 
far above the ebb and flow of the tide and within the body of a 
county. The jurisdiction was sustained upon the authority of 
The Genesee Chief. In concluding his opinion Mr. Justice Nel- 
son, alluding to the English precedents relied upon by the dissent- 
ing judges and with evident reference to Judge Daniel, observes: 
‘‘Antiquity has its charms, as it is rarely found in the common 
walks of professional life; but it may be doubted whether wisdom 
is not more frequently found in experience and the gradual 
progress of human affairs; and this is especially the case in all 
systems of jurisprudence which are matured by the progress of 
human knowledge. Whether it be common chancery or admiralty 
law, we should be more instructed by studying its present 
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adaptations to human concerns than to trace it back to its begin- 
nings.”” 

Against the opinion of the court Mr. Justice Daniel felt ‘* con- 
strained solemnly to protest.’’ ‘‘It cannot be denied that to 
earnest and successive remonstrances have succeeded still wider 
departures from restrictions previously recognized, until in the 
case before us every limit upon power, save those which judicial 
discretion or the propensity of the court may think proper to 
impose, is now cast aside.’’ He pronounced the opinion a usur- 
pation ‘‘licensed in its exercise to invade the jurisdiction of 
sovereign communities, and to defy and abrogate the most vital 
immunities of their social or political organization.’? He and 
Justice Campbell, who also dissented, demonstrated by unan- 
swerable authority that the jurisdiction of the English admiralty 
never extended above the tidal effect, and that if the colonial 
vice-admiralty ever assumed a broader jurisdiction it was a usur- 
pation, and insisted that the law as it stood at the time the con- 
stitution was adopted should determine its construction. Indeed 
the opinion of the court can only be defended upon the ground 
of expediency. It is an illustration of the tendency of all courts 
to declare what the law is, by determining what it ought to be. 
If it be open to the charge of being judicial legislation, it was 
certainly legislation of a very beneficent character. So far from 
producing ‘‘ heart-burning and discontent,’’ as Judge Campbell 
prophesied, it has been received with universal acquiescence and 
no attempt has ever been made by Congress to repeal it. 

From these views of Judge Daniel upon the subject of admir- 
alty jurisdiction as an encroachment to be * tolerated ’’ simply 
because Lord Coke and the other common-law judges had 
admitted that in a few cases it was a necessary evil, it may 
readily be inferred that trial by jury was, in his eyes, invested 
with a peculiar sanctity — something far above the profane touch 
of mortals and not to be made the subject of question or argu- 
ment. In Mitchell v. Harmony,! he speaks of it as ** lying in- 
deed, at the foundation of civil society itself ; the preservation 
in its fullest scope and integrity, unaffected and even unap- 
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proached by improper influences, direct or indirect, of the vener- 
able, the sacred, the unappreciable (sic) trial by jury.’’ The 
slightest invasion upon the right of the jury to pass upon all 
questions of fact met with his sternest reprobation. It has never 
been the practice of Southern judges to withdraw questions of 
fact from the jury or to express an opinion upon them to any- 
thing like the extent to which it is carried in the North; but in 
the view of Justice Daniel such conduct was little short of crim- 
inal. In his opinion the charge of the judge should be * con- 
fined to a statement of the points of law raised by the pleadings, 
and to the competency or relevancy of the testimony offered by 
either party in reference to those points,’’ and his dissent in 
Mitchell v. Harmony was based solely upon the ground that Jus- 
tice Nelson had commented in his charge upon ‘* the weight and 
efficiency of the evidence’’ and declared to the jury what the 
testimony did or did not prove. This, says he, ‘* accords neither 
with the nature and objects of jury trial, as indicated by its very 
name, nor as affirmed by the fathers of the law who have defined 
this institution and proclaimed it to be the ark of safety for life, 
liberty and property.’’ In reply to the argument that the right . 
of the judge to comment upon the testimony was the established 
doctrine of the court he observes: ‘* If this be so, it is a revela- 
tion which the friends of jury trial, in its full integrity and 
independence, will grieve to learn, and will be disposed to regard 
as a demolition by this court of that sacred ark of civil liberty, 
for which, by the greatest services it may render, it can hardly 
ever be able to atone.’’ Strict non-interference he regarded as 
‘*the doctrine which alone can prevent the inestimable trial by 
jury from becoming a mere mockery and a deception to those 
who have been taught to revere and rely upon it as the best safe- 
guard of these rights.’”” We think he would have looked with 
delight upon the statutes of certain of the States prohibiting the 
judge from commenting upon the facts and confining his charge 
to abstract propositions of law prepared and submitted by 
counsel. 

The new doctrine which was just then beginning to obtain a 
foothold in that court, and has since become so well established, 
both in this country and England, that the court 1s not bound to 
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submit a mere scintilla of evidence to the jury met with as little 
favor at his hands. In Pennsylvania v. Ravenal,' he held that 
‘«‘should the conclusion of the jury upon the weight of evidence 
be never so absurd, still it is the peculiar province of the jury to 
weigh that evidence, and to draw their own independent infer- 
ences from it, and the only legitimate corrective is to be found 
in the award of a new trial, or by a case agreed, or a demurrer 
to evidence.’’ One can readily imagine his abhorrence of the 
modern rule now so well settled in the Federal courts which per- 
mits the judge to determine not whether there is literally no evi- 
dence, but whether there is any upon which the jury can properly 
proceed to find a verdict for the party producing it. But the 
learned justice was not always consistent. Neither his veneration 
for trial by jury, nor his profound respect for the rights of sov- 
ereign independent States withheld him in the Prigg case from 
declaring a statute of Pennsylvania unconstitutional which was 
intended to prevent free negroes from being kidnapped without a 
trial, or from holding in the Dred Scott case, that a colored man 
could not be a citizen of the United States, notwithstanding that 
he was a citizen of the State in which he resided. Cela était 
tout a fait une chose differente. 


We have made the above quotations from the opinions of Justice 
Daniel, not by any means for the purpose of casting odium or 
discredit upon him, but to exhibit the views of a political school 
of which he was perhaps the last survivor. In explanation it 
should be borne in mind that the constitution itself was a com- 
promise between those who had felt the powerlessness of Congress 
under the articles of confederation, and therefore desired a strong 
central authority, and those who had originally resented the in- 
terference of the crown, and looked with jealousy upon any 
encroachment upon the sovereignty of the States. Virginia was 
the home of the States Rights party. For fifty years after 
the constitution was adopted and during the whole of Judge 
Daniel’s career at the bar the several States were practically 
isolated communities, living among themselves, without rail- 
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ways, steamboats or telegraphs and with little intercommuni- 
cation of any sort, having different laws, customs and systems of 
labor and almost absurdly resentful of outside interference. To 
the traveler Richmond was then farther from Washington than 
Boston is now, and in the matter of news, the Baltimore of the 
first half of the nineteenth century was more inaccessible than 
the San Francisco of the latter half. It can scarcely be won- 
dered at that each capital became the center of an intense pro- 
vincial sentiment. Inheriting these influences from his surround- 
ings, Justice Daniel had not, at the mature age at which he was 
promoted to the Supreme Bench, the insight to forecast the 
immense development of the future, nor the breadth of intellect 
to appreciate the political changes which the new order of things 
was to bring about. There is no reason to doubt his patriotism, 
his perfect integrity and good faith, nor his attachment to the 
constitution, as he understood it. His fundamental difference 
with his brethren, (a fundamental error we should now call it, ) 
lay in his construction of that instrument. To him it was merely — 
a new charter of the old Confederacy. The United States were 
not a nation, but an ‘agent.’’ To use bis own words in Mar- 
shall v. B. & O. R. R. Co.,' ** the constitution itself is nothing 
more than an enumeration of general abstract rules, promulged 
by the several States, for the guidance and control of their crea- 
ture or agent, the Federal government, which, for their exclusive 
benefit they were about to call into being. Apart from these 
abstract rules the Federal government can have no functions and 
no existence.’’ No one who reads his dissenting opinion in this 
case can entertain a doubt of his conviction that the country was 
drifting into a Federal despotism in which the rights of the 
States would be swallowed up. ‘‘ The vortex of Federal 
encroachment is of a capacity ample enough for the engulfing 
and retention of every power; and inevitably must a catastrophe 
like this ensue, so long as a justification of power, however 
obtained, and the end of every hope of escape or redemption 
can, to the sickening and desponding sense, in the iron rule 
of stare decisis be proclaimed.’’ This language is forcible 


1 16 How. 346. 
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if not lucid. In such case, in his view, there is no alterna- 
tive but secession. ‘The promulgation of a doctrine like 
this does indeed cut off all hope of redress * * * unless 
one may be looked for, however remote, in a single remedy — 
that sharp remedy to be applied by the true, original sovereignty 
abiding with the States of this Union, namely, a reorganization 
of existing institutions,’’ etc. 

Happily his views did not prevail. It has been said that dis- 
senting opinions ure very apt to be correct, and ultimately to 
obtain the approval of the court. It has not been so in this 
case. None of the principles he combated so vigorously have 
ever been unsettled — none of his own doctrines have ever be- 
come the law of the land. Had the issue bctween him and his 
brethren resulted as he desired, we should now be living under a 
different flag or under a remnant of the old one. Possibly this 
would have been a better country — certainly it would have been 
a very different one. 

His prophecies of evil have not been fulfilled. The Federal 
government has indeed grown stronger. Slavery has been abol- 
ished. Vast sums have been expended upon internal improve- 
ments. The inability of the States to tax or interfere with 
interstate commerce has been repeatedly affirmed. The jurisdic- 
tion of the Circuit Court has been from time to time largely 
increased by statute. That of the admiralty court has expanded 
to dimensions not dreamed of by Justice Daniel. But in all this 
the sovereignty of the States has not been essentially impaired. 
We can now see that a strong central government, located at 
Washington, and made up of delegates from the several States 
and the people thereof, is a very different thing from an imperial 
government three thousand miles over the sea, in which the colo- 
nies were not represented at all. A great power has indeed 
arisen upon the banks of the Potomac, but it contains no threat. 
of an invasion of the authority of the States. The constitution 
has survived the shock of a great war. The rights of the citizen 
have never been more carefully protected. The line between 
Federal and State power has been more accurately drawn. The 
Supreme Court of the United States has never stood so high as 
now in the estimation of its suitors and the public. 
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But, while there is no reason to regret the outcome of the 
struggle, one cannot fail to admire the pluck of the stout old 
Virginia gentleman, who for nineteen years fought single-handed 
for his convictions, and to the day of his death yielded not one 
jot nor one tittle of what he believed to be right. As an exam- 
ple of moral courage the career of Mr. Justice Daniel has few if 
any parallels in the judicial history of the country. 


H. B. Brown. 
DETROIT, 1887. 
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EFFECT OF THE ASSIGNOR’S FRAUD UPON AN AS- 
SIGNMENT FOR THE BENEFIT OF CREDITORS. 


J. A GENERAL DISCUSSION OF THE SUBJECT. 


1, Prefatory Remarks. 
2. Bump on Fraudulent Conveyances Quoted. 
8. Burrill on Assignments Quoted. 
4, Wait on Fraudulent Conveyances and Creditors’ Bills Quoteu. 
5. Bishop on Insolvent Debtors Quoted. 
6. May on Fraudulent Conveyancing Quoted. 
7. Two Questions stated for Consideration. 
(a.) Is the Assignee a Purchaser for Value? 
(b.) Is he the Representative of the Assignor? 
8. The First Question Considered and Authorities Reviewed. 
9. Uncertainty of the Law on this Point Indicated. 
10. The Second Question Considered aud Authorities Reviewed. 
11. Uncertainty of the Law on this Point Indicated. 
12. To what Extent Antecedent Indebtedness is a Valuable Considera- 
tion — Authorities Reviewed. 
13, The Uncertainty of the Law on this Point Indicated. 
14. Introduction to a Consideration of the Main Question. 


II. AUTHORITIES REVIEWED. 


1. Federal Courts. 10. Minnesota. 

2. Alabama. 11. Missouri. 

8. Arkansas. . New York. 

4. Illinois. . North Carolina. 
5. Iowa. Ohio. 

6, Kansas. . Pennsylvania. 

7. Maryland. : . Rhode Island. 

8. Massachusetts. . Texas. 

9. Michigan. 18. Vermont. 


III. ConcLuDING OBSERVATIONS. 


1, The Uncertainty of the Law Regarding the Main Question Indicated. 
2. The Main Question Reviewed in the Light of Principle. 


1. Since the repeal of the last bankrupt law assignments for 
the benefit of creditors have been the frequent resort of failing 
debtors. And the tendency seems to be to resort to them in an 
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increasing degree. New questions continually arise regarding 
them. But the question involved in the caption of this article is 
not a new one. It is, nevertheless, an open question. And as 
it is not treated with the fullness which it deserves in any text 
book, the object of this article is, in a measure, to fill the place 
thus left unoccupied. 

2. In Bump on Fraudulent Conveyances,' it is said: ‘* An as- 
signment is founded upon a valuable consideration. It is not like 
a mere gift, for it is supported by the obligation assumed by the 
assignee, and by the debts due to the creditors. Although the 
conveyance is in terms to the assignee, it is in fact to the cred- 
itors, and they are the real beneficiaries. It is true that there is 
no presumption that the creditors assent to the assignment if it is 
fraudulent, and in such a case the consideration of the debts due 
to them does not arise until they actually assent to it, but the 
obligation of the assignee remains nevertheless, and is of itself 
sufficient to support the conveyance. In such a case, when the 
creditors give their express assent, their debts constitute an addi- 
tional consideration. A fraudulent intent, therefore, on the part 
of the debtor alone is not sufficient to avoid the assignment, when 
neither the creditors nor the assignee participate in the fraud.? 
The act is right although the intent may be wrong, and it seems 
unreasonable to hold the act void when the assignee himself, per- 
haps, may prevent the accomplishment of the intent. Notice of 
the fraud to the assignee, however, is sufficient. An acceptance 
of the assignment with notice of such facts as are sufficient to 
put him on the inquiry will invalidate it. When the assignee 
participates in the fraud, a presumption of assent on the part of 
the creditors would also involve a presumption that they have no- 
tice of the facts which make the assignment fraudulent, and are 
thus parties and participators in the fraud.’ * 

3. In Bishop’s edition of Burrill on Assignments,' the law is 
stated to be as follows: — 

‘* The intent of the assignor, in making the assignment, is the 


1 Bump on Fraudulent Conveyances the principal or an important part of 
(2d ed.), 352. the consideration sustaining the as- 
2 The italics are mine. signment, as Bump argues, then it 
* If the debts due the creditors are would seem unjust to bind them by the 
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material consideration in determining as to its validity, in cases 
where it is assailed as fraudulent. And the prevailing rule in 
New York and in many other States, is that a fraudulent intent 
on the part of the debtor alone, is sufficient to avoid the assign- 
ment, without proof of any notice of or participation in the fraud 
on the part of the assignee or creditor,’ although in other States 
the rule has been held otherwise.”’ 

4. Mr. Wait, in his work on the subject of fraudulent convey- 
ances, follows Burrill, and states his own opinion as follows: * 
‘Generally speaking, the subject of inquiry in these cases is the 
intent of the assignor or debtor,* though there is authority tending 
to establish the rule that the fraudulent purpose sufficient to de- 
feat the instrument must be participated in by the assignee or 
beneficiaries. The testimony of both the assignor and assignee 
upon the question of intent is proper. Recognizing the general 
rule, elsewhere discussed, that a voluntary conveyance or gift 
may be annulled at the instigation of creditors, without proof of 
an absolute fraudulent intent on the part of the donee, it would 
seem to follow by analogy that the cases, which hold that proof of 
the fraudulent intent of the debtor or assignor is sufficient, establish 
the more logical and salutary rule. In a case which arose in New 
York it was expressly decided that an assignment by a debtor, 
with the intent to hinder or defraud creditors, may be avoided, 
although the assignees were free from all imputation of participa- 
tion in the fraudulent design, and were themselves bona fide 
creditors of the assignor.”’ 

5. Bishop, writing on Insolvent Debtors, as regarded by the 
laws of New York, shows that under the decisions in that State the 
fraud of the assignor alone controls and avoids the assignment.’ 

6. Mr. May! treats of the English law, and he says regarding 
assignments to trustees to pay debts, that they are regarded 


assignee’s fraud if they are innocent. 2 The italics are mine. 

See Cornish v. Dews, 18 Ark. 181; 3 See Wait on Fraudulent Convey- 

Brooks v. Marbury, 11 Wheat. 87, 89, ances and Creditors’ Bills, sec. 319. 

90; Emerson v. Senter, 118 U. S. ‘ The italics are again mine. 

9, 10. 5 Bishop on Insolvent Debtors, sec. 
1 3d ed., sec. 337, p. 469. Butsee, 204. Pomeroy is cited later on. 

Ibid., sec. 236, referred to post, pp. Messrs. Hare & Wallace in their note 

904-5. 
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merely as directions to trustees as to how they shall deal with the 
estate for the benefit of the owner. ‘The settler is the only 
cestut que trust, and may do what he likes with the fund; the 
deed operates merely as a power to the trustees, so that the rey- 
ocatory power of the donor extends not only to varying the 
trust,’ but it is like putting money into the hands of an agent for 
a special purpose; the money and authority can be recalled at 
pleasure until they have been acted on, and the deed will not be 
enforced at the suit of creditors claiming under it against the 
personal representatives of the debtor after his death, nor as 
against the trustees, much less against creditors prejudiced 
by it.” 

7. Two matters may be considered as bearing on the question, 
whether an assignment for creditors is voidable by defrauded 
creditors, because of the fraud of the assignor, without regard to 
the intent of any other party. Ist. Is the assignee to be con- 
sidered as a bona jide purchaser for value? or, 2d. Is he to 
be regarded as the representative of the assignor, or creditors, or 
both? 

If he is a bona fide purchaser for value, then the intent of the 
assignor alone cannot determine the question as to whether the 
assignment is fraudulent. If he is solely the representative of 
the assignor, then the assignor’s intent must control, according 
to the rule that the intent of the principal may overshadow and 
control that of the agent.* If the assignee is solely the represent- 
ative of the creditors, then the question may arise to what extent 
the creditors are purchasers for value. But the assignee may, in 
some respects, not be the mere representative of the assignor, 
and yet not be in many respects a purchaser for value, for he 
may be a naked trustee. 

8. It is well settled that, generally speaking, ‘‘ the assignee 
only succeeds to the rights of the assignor, and is affected by all 


to Grover v. Wakeman (1 Am. Ld. 2 See erroneous views regarding 
Cas. (5th ed.) 71-87), do not consider English decisions expounded in Hal- 
this question. sey v. Whitney, 4 Mason, 207. 


1 May on Fraudulent Conveyancing 3 See Pollock on Torts, 256. 
(London, 1871), 397-399. 
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of the equities against him, and that he takes the property sub- 
ject to all equities. He takes subject to all existing liens, charges 
and set-offs. * * * He takes real estate subject to the equi- 
table lien of the vendor for purchase money.’’! If he were a 
bona fide purchaser for value he would not be subject to equi- 
table liens and charges, and would take free from the fraud or 
secret liens of which he had no notice,’ and though he might be 
subject to all the equities and claims which could be asserted 
against the original holder of non-negotiable or non-assignable 
choses in action, yet he might plead estoppel against the debtor, 
where probably an assignee for creditors could not.* The right 
of stoppage in transitu may be lost as against a bano fide 
purchaser for value, and yet be good as against an assignee for 
the benefit of creditors; thus a sale and transfer of the bill of 
Jading would put a stop to the right as against a Jona fide pur- 
chaser for value, when a transfer to an assignee for creditors 
would not.* Goods obtained by fraud may be recovered from 
an assignee for creditors,’ but not from a bona fide purchaser 
for value.® 

Mr. Pomeroy contends in his work on equity jurisprudence 
that neither the assignee for creditors, nor the creditors, can be 
regarded as bona fide purchasers for value.’ To the same effect 
are Messrs. Hare & Wallace.$ And the Supreme Court of the 
United States, as early as December term, 1850, decided that 


1 Burrill on Assignments (Bish. 8 See Colebrooke on Collateral 
8d ed.), sec. 391, pp. 538, 591; 1 Securities, secs. 432 to 439 inclusive. 
Wharton on Contracts, secs. 211, 291; * 1 Smith’s Ld. Cas. (7th Am. ed.), 


Wade on Notice, sec. 431; Rumsey v. 
Town, 20 Fed. Rep. 558, 560; Sav. Bank 
v. Adae, 8 Ibid. 106, 109; Stewart v. 
Platt i01 U.S. 731; 2 White & Tudor 
Ld. Cas. in Eq. (4th Am. ed.), 72. 

2 Wait on Fraudulent Conveyancing, 
sec. 369; 2 Pomeroy Eq. Jur., sec. 735, 
seq.; Wade on Notice, secs. 69, 71, 80, 
seq.; 1 Smith’s Ld. Cas. (7th Am. ed.), 
1203, 1204; 2 White & Tudor Ld. Cas. 
in Eq. (4th Am. ed.), 32, seg.; 1 Benj. 
on Sales (Corbin’s ed.), 568, note and 
sec. 648. 


1225. 

5 Lindauer v. Hay, 17 N. W. 98; 61 
Iowa, 663; Belding wv. Frankland, 8 
Lea, 67, 72; Ratcliffe v. Sangston, 18 
Md. 383; Bussing v. Rice, 2 Cush. 48; 
Bigelow on Fraud, 308; Contra, Wick- 
ham v. Martin, 3 Gratt. 427. 

® 1 Smith’s Ld. Cas, (7th Am. ed.), 
1203, 1204; Singer Mfg. Co. v. Sam- 
mons, 5 N. W. 708; Taylor v. Missis- 
sippi Mills, 47 Ark. 247. 

7 2 Eq. Jur., sec. 749. 

® 1 Smith’s Ld. Cas. (7th Am. ed.), 
1190. 
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such an assignee was not a purchaser for value,’ though we shall 
see presently that they have not adhered to this view. We shall 
see hereafter that the Federal Circuit Court in Minnesota, fol- 
lowing the Supreme Court of that State, held an assignment for 
creditors to be a voluntary conveyance, and that the highest 
courts of Iowa, Kansas, Michigan, New York, North Carolina, 
Pennsylvania, Texas and Vermont do not regard an assignee in 
the light of a purchaser for value. We shall also see that Minne- 
sota was the same way until the recent enactment of an insolvent 
law in that State, and that Maryland is largely the same way.® 
In Massachusetts, as will be shown, aneassignee is treated as a 
naked trustee until the creditors assent. As already seen, May 
is to the same effect.° 

On the other hand we shall see that in the following States the 
assignee is treated or spoken of as a purchaser for value, to wit: 
Illinois, Missouri and Ohio.® Rhode Island is to the same effect.’ 
But it is doubtful whether now the Supreme Court of the United 
States considers the assignee or the creditors as the purchaser 
for value. The same may be said of the decisions in Alabama.’ 
Arkansas has cases indicating that the creditors are to be treated 
as the purchasers for value,” and also a case in which the assignee 
is treated as a purchaser for value." Mr. Bump, as appears 
from the quotatiun already given from his work, favors the doc- 
trine that the assignee’is a purchaser for value.” Burrill, 
whom we have already had occasion to quote,” and who favors 
the idea that the assignee takes subject to the equitable liens 
against the assignor’s property, and also favors the doctrine that 


1 Clements v. Berry, 11 How. 398, 


Ibid., par. 16. 
408. 


2 See post, pp. —, —. 

8 See post, II., Authorities Re- 
viewed, pars. 3, 5, 6, 7, 9, 10, 12, 13, 15, 
17, 18. 

4 See post, p. —, and II., Authori- 
ties Reviewed, par. 8. Also, Burrill, 
sec. 237. 

5 Ante, par. 6. 
sec. 237. 

® See post, II., Authorities Re- 
viewed, pars. 2, 4, 11, 14. 


See, also, Burrill, 


® Compare Brooks v. Marbury, 11 
Wheaton 87, 89, 90, with Emerson v. 
Senter, 118 U. S. 9, 10, referred to 
more at length in II., Authorities Re- 
viewed, par. 1, post. See, also, 
Clements v. Berry, supra. 

® See II., Authorities Reviewed, par. 
2, post. 

1 See Cornish v. Dews, 18 Ark. 181. 


11 Bridgeport v. Adams, 45 Ark. 136. 
2 Ante, par. 2. 


13 Ante, pars. 3 and 8. 
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the assignee is bound by the assignor’s fraud (in which he is fol- 


lowed by Mr. Wait), finds it consistent to say, in the same work, 
that an assignment for creditors is made for a valuable consid- 
eration.? The cases given in the note are cited by him to sustain 
that conclusion. I proceed to consider the cases cited by 


Burrill. 


In Halsey v. Whitney,‘ the question was not considered as to 


whether the assignee was a purchaser for value. 


The questions 


there treated were (a) whether a debtor could make an assign- 
ment for creditors, (b) whether the assignment in the case was 
bad upon its face. Judge Story, who delivered the opinion, 
arquendo said: <<‘ If the assignment be assented to by any credi- 
tors, and be in other respects free of fraud, to the extent of the 
debts due to those creditors it is valid, and subsequent attaching 


creditors can only avail themselves of the surplus.’’ 


following Hastings v. Baldwin.® 


Citing and 


In Hall v. Dennison,’ there was no question of fraud on the 


part of either assignor or assignee. 


The questions involved were 


whether an assignment for creditors was good, after acceptance 
by the trustee, and before the assent of the creditors, and 
whether the assignment was good upon its face. It was held 
that the assignment was good as against opposing creditors hav- 
ing no prior liens, and that the assent of the non-opposing credi- 
tors would be presumed. Incidentally Bennett, J., who delivered 


1 Ante, par. 4. 

2 Burrill on Assignments (Bishop, 
3d ed.), sec. 236, 

§ Halsey v. Whitney, 4 Mason, 206, 
214; Hall v. Dennison, 17 Vt. 310, 316; 
Hudson v. Maze, 4 Ill. (Scam.) 578; 
Meeker v. Saunders, 6 Iowa, 61; Nut- 
ter v. Harris, 9 Ind. 88; Exchange Bank 
v. Knox, 19 Gratt. 739; Haven v. Rich- 
ardson, 5 N. H. 113; U. S. Bank v. 
Huth, 4 B. Mon. 423; Feimester v. Mc- 
Rorie, 12 Ind. 287; Dey v. Dunham, 2 
Johns. Ch. 182, 189; Lawrence v. Davis, 
3 McLean, 177; Burd v. Smith, 4 Dall. 
76; Wilt v. Franklin, 1 Binn. 502; 


the opinion, said: ‘* No objection can be made to it (the assign- 


Cunningham v. Freeborn, 11 Wend. 
240, 250; Gates v. Labeaume, 19 Mo. 
17; Hollister v- Loud, 2 Mich. 309; 
Jones v. Dougherty, 10 Ga. 273; 
Johnson v. Zane’s Trustees, 11 Gratt. 
552, 564; Wickham v. Martin, 13 Gratt. 
427; Evans v. Greenhow, 15 Gratt. 153. 

44 Mason, 207. 

5 17 Mass. 552. The Massachusetts 
cases adhere to this view. See Faulk- 
ner v. Hyman, 6 N. E. Rep. 846, 847, 
848; 142 Mass. 53. See, also, IIL, 
Concluding Observations, par. 1; IL, 
Authorities Reviewed, par. 8, post. 

6 17 Vt. 310. 


VOL. XXI. 60 
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ment) for a want of consideration. The debts due the creditors 
constitute a consideration of the highest kind. Besides, a nomi- 
nal consideration is specified in the deed of assignment; and 
there is a direct covenant upon the part of the trustee for a faith- 
ful performance of the trust.’’ Citing Wilt v. Franklin,’ Marbury 
v. Brooks? and Brooks v. Marbury .® 
Hudson v. Maze‘ involved the question as to whether an as- 
signee for creditors could hold certain books and accounts, against 
one to whom the same had been previously partially assigned to 
collect and pay a debt less in value than such books and accounts. 
The action was replevin. The assignment for creditors was held 
bad upon its face. But the replevin was not successful, because 
the assignee for creditors was treated as the bailee of the as- 
signor, and the plaintiff had made no demand for the property 
before bringing suit. It was also said that the assignment to 
the plaintiffs did not transfer to them the property in the books, 
nor all the accounts and debts charged in the books. It was also 
said, but that was unnecessary to the decision, that the indebted- 
ness to the creditors in the assignment to the defendant was a 
sufficient consideration to support the deed. Scates, J., who de- 
livered the opinion of the court, said: ‘* I do not regard the true 
consideration as passing from the trustee.’’® 
In Meeker v. Sanders,® the assignees were garnished, and it 
was contended that as to the attaching plaintiffs the assignment 
was void. It was held that the conveyance was not voluntary, 
but that ** the debts due from Bowman to his creditors were a 
valuable consideration, in the highest sense of the term.’’ In 
this case there was no question regarding the assignor’s fraud. 
In Nutter v. Harris,’ the court seemed to think, though the 
question was not before it, that the fraudulent intent of the as- 
signor would control; but held that as against an execution 
creditor who had failed to levy upon a horse before it was de- 
livered to the assignee for creditors, that the assignee had the 


1 1 Binn. 517. without considerable explanation and 
2 7 Wheat. 556, modification. 
3 11 Wheat. 78. These expressions #3 Scam. (4 Ill.) 578. 

cannot be reconciled with what is said 5 Ibid., p. 583. 

in Stickney v. Crane, 35 Vt. 89, 94, 6 6 Iowa, 61. 

7 9 Ind. (Tanner) 838. 
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better right. The assignee was a creditor protected by the as- 
signment. The court also held, though the question seems not 
to have been raised, that a pre-existing debt is a sufficient con- 
sideration to support an assignment if otherwise in good faith.! 

Stewart v. English,’ was relied upon and cited. This case, 
however, seems simply to have decided, with reference to the 
assignment for creditors there involved, that it being of choses 
in action, on which the complainants had no right to levy under 
execution, there was no necessity of deciding whether the deed 
was void or not. 

In Exchange Bank, ete., v. Knox, and Farmers’ Bank, etc., v. 
Anderson,® the question was whether the defendants to suits 
brought by trustees of two different banking corporations, could 
set off claims they had bought after they had notice of the as- 
signments to the trustees. It was held that they could not. The 
assignments had been made under a special act, which provided 
for equal distribution among all creditors; and a set-off upon a 
claim obtained after notice of the assignment would have been in 
conflict with the equitable purpose of the law. Nevertheless, 
though purely oditer, it was said in these cases to be ‘ well set- 
tled that the trustees and beneficiaries in a deed of trust to secure 
bona fide debts, are purchasers for valuable consideration. A 
pre-existing debt,’’ the court added, ‘* is of itself a valuable 
consideration for a deed of trust executed for its security.’’ * 

In Haven v. Richardson,’ it was, inter alia, held, that the cov- 
enants of the assignee were a sufficient consideration to sustain 
the deed, and that the assent of creditors would be presumed. 
But it was conceded that had no creditors assented the assign- 
ment would have ‘ fallen to the ground.’”’ ‘If any creditor 
assented,’’ however, ‘* the conveyance must stand, till the debt 
of such creditor was satisfied. It was only necessary, that some 
creditor should assent before any attachment of the pfoperty 
assigned was made by other creditors.” 
United States Bank v. Huth,’ was a suit in chancery, brought 


1 As to which see post, par. 13. 5 5 N. H. 1138, 128, 129. 
2 6 Ind. 176, 182, 183. ® The two periods quoted seem to 
5 19 Gratt. 739. be inconsistent with each other. 
* See Bump F. C. (2d ed.) 483; 7 4B. Mon. 423. 

see post, par. 13. 
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by a creditor of the bank to set aside an assignment for creditors 
which it had made, and which it was contended, among other 
things, was voluntary and therefore of no validity against him, 
But it was held that the covenants of the trustee to perform the 
trust, were a good consideration to support the deed, though the 
trustee was not a creditor. And that the deed, being manifestly 
for the benefit of creditors, their assent would be presumed.! 
The court cited two cases, not referred to by Mr. Burrill, to 
sustain its conclusion, Nichol v. Monford,? and Brown v. Min- 
turn.$ 

The case of Nichol v. Monford seems only to have decided 
that the assent of the creditor would be presumed where the 
conveyance is to an assignee, but that where it is direct to the 
creditors their assent would have to be shown, to give it validity, 

In the case of Brown v. Minturn the question was whether an 
assignment for creditors was good as against an attaching creditor, 
The assent of most of the creditors had been given to the assign- 
ment before the attachment was issued; and it was held that it 
was good though the creditors were not originally parties thereto, 
The legal attitude of the assignee was not decided. 

In Dey v. Dunham,’ it was held that an assignee for creditors 
was to be considered as abona fide purchaser as against a prior 
unrecorded mortgage, he not having had due notice of such.} 

In Lawrence v. Davis,® the only question was whether an as- 
signment for creditors is founded on a consideration. And it 
was decided that it could not be held to be void for want of con- 
sideration, that if the creditors assented that was sufficient, and 
that this would be presumed until the contrary was shown. The 
head-note says: ‘*To give an assignment of property validity, 
the assignees must assent to it.’’ It does not appear whether 
the assignment was direct to the creditors or not. But the body 
of the opinion does not allude to the proposition contained in the 


head-note just quoted. 


1 Jbid., pp. 436, 437. 5 See, however, contra, par. 10, the 


2 4 Johns. Ch. 529. cases of Wakeman v. Burrows and 
8 2 Gall. 557. There is another Hawks +. Pritzlaff. 
reference which I have been unable to 6 8 McLean, 177. I cannot find the 
find. case of Feimester v. McRorie, 12 Ind. 


42 Johns. Ch. 188. 287, referred to by Mr. Burrill. 
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In Burd v. Smith,' the deed was held to be void upon its face. 
The question was not raised as to whether the assignee was a pur- 
chaser for value. It appears to have been assumed by the judges, 
though it was not decided, that the intent of the assignor was the 
controlling element. 

Wilt v. Franklin? was a case where, on the evening of the day 
that the attaching creditor obtained a verdict for a large amount, 
the debtor made an assignment for the benefit of all the credit- 
ors in equal proportions. The trustee lived at some distance, 
and when he heard of it, four days afterwards, assented. Be- 
fore this assent was given the attaching creditor levied his execu- 
tion upon the property. But it was held that the assent of the 
trustee would be presumed, and that the deed took effect from 
the date of execution.* 

In Cunningham v. Freeborn‘ it was held that an assignment, 
which was equivalent to a deed of bargain and sale under the 
statute of uses, required no consideration to be expressed. The 
statutes of New York are cited to sustain the same conclusion. 
In other respects the case follows the doctrine laid down in. 
Nichol v. Monford, already referred to. The Massachusetts 
cases are reviewed, and, so far as assent of creditors is said to 
be necessary to sustain the assignment, as held in those cases, 
the doctrine is said to be based on the absence of a court of 
equity capable of enforcing the execution of a trust on behalf of 
creditors in that State.® The court held that there was no fraud 
in the case. 

Gates v. Labeaume ® and Hollister v. Loud * are referred to more 
at length hereafter.* 


14 Dall. 76. 677; Cunningham v. Freeborn, 11 


2 1 Binn. 502. Wend. 240. 
3 This case is opposed by other * 11 Wend. 240, 247. 
cases already cited, to wit, the Mas- 5 But the same doctrine prevails in 


sachusetts decisions, and, in assum- England, as we have seen, where chan- 
ing that a deed has any effect as  cerycourts exist. 

against third persons, until it has 6 19 Mo. 17. 

been delivered to and accepted by the 7 2 Mich. 310. 

grantee, is clearly not law. See Tiede- § See post, 1II., Concluding Obser- 
man on Real Property, sec. 812; vations, par. 1; II., Authorities Re- 
Wharton on Contract, vol. 2, sec. viewed, pars. 9 and 11. 
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Tn Jones v. Dougherty,’ there was a bill to enforce an_assign- 
ment against the assignee, who sought to claim adversely to it. 
But the court held that, as between the assignee and the creditor, 
the assent of the creditor would be presumed, that if the cred- 
itors assentel before revocation by the assignor it was good. 
The point was made that the conveyance was voluntary, and 
hence had nothing to rest upon. But the court held that the 
assent of the assignee, and the existence of debts to be protected, 
formed a sufficient consideration to sustain the deed. The court 
followed the great weight of authority in holding that where the 
deed was direct to creditors their assent was necessary to sustain 
the assignment before it could have effect. 

The case of Johnson v. Zane’s Trustees ? does not seem to have 
considered the question here discussed, in its bearings upon as- 
signments for the benefit of creditors. The principal question 
was whether a deed good as to prior creditors could be avoided 
by subsequent creditors. 

In Wickham v. Martin * it was held that an assignee for cred- 
itors is a purchaser for value, and if he takes without notice 
that he can hold as against a vendor who has been deceived or 
defrauded in the purchase of the goods. The court, upon the 
proposition here considered, through Daniel, J., said: ** It has 
been the constant course of the courts in this State to regard the 
creditors in a deed of trust, made by their debtor, bona fide for 
their indemnity, in the light of purchasers for value.’’® And 
this is followed in Evans v. Greenhow.® 

9. After reading through the authorities mentioned in the pre- 
ceding section, the conviction forces itself upon one, that there 
is much confusion and want of harmony among the courts and 
text-writers regarding the question as to whether an assignee is 
a purchaser for value. Mr. Burrill in one place favors the idea 
that the assignor’s fraud will avoid an assignment, without re- — 
gard to the intent of the assignee, yet he says, in another place, 
that the assignment is based upon a valuable consideration. 


110 Ga, 273. ‘ This is against the weight of au- 
2 11 Gratt. 552, 564. thority. See ante, note 5, p. 905. 
3 13 Ibid. 427. 5 p. 437. 


6 15 Gratt. 153, 156, 157. 


ASSIGNOR’S FRAUD UPON ASSIGNMENT FOR CREDITORS. 913 


Some of the authorities he cites to sustain this conclusion do not 
touch the point.'. Others simply held an assignment for credi- 
tors not to be voluntary in the sense that an instrument would be 
void against non-assenting creditors for want of consideration, 
without regard to the question of fraud.? In two cases the deed 
was held good, on its face, and that it could not be treated as a 
voluntary conveyance in the sense above stated.* Several of the 
cases arose under insolvent or assignment acts, which induced 
the ruling. The case of Hollister v. Loud® is discredited by 
later cases in the same State. In two of the cases in which it 
is held without qualification that pre-existing claims are a valid 
consideration inall cases, to sustain a security or an assig nment, the 
courts have gone too far.?- Wilt v. Franklin * would not now, in 
all probability, be regarded law,’ and Wickham v. Mar tin?® is 
against the great weight of authority. There is enough, how- 
ever, in the authorities Burrill cites, to sustain his position, 
though a careful consideration of all the authorities would jus- 
tify a different statement. A review of the authorities so far 
justifies the following statement —that there is not consistency 
regarding the consideration that sustains an assignment for 
creditors, that some courts speak of a nominal consideration, 
expressed in the deed as sufficient, that others treat the accept- 
ance by the trustee, and his consequent obligations, as a sufficient 
consideration, while still others regard the debts due to credi- 
tors as such consideration. Some courts speak of the covenants 


1 See, for instance, Hudson v. Maze, 

3 Scam. 578; Burd v. Smith, 4 Dall. 
76; Johnson v. Zane’s Trustees, 11 
Gratt. 552, 564. In Cunningham v. 
Freeborn, 11 Wend. 240, it was held 
that a nominal consideration would 
sustain the assignment under the 
statute of uses and under the statutes 
of New York. 

2 As, for instance, Meeker v. Saun- 
ders, 6 Iowa, 61; Nutter v. Harris, 9 
Ind. 88; Haven v. Richardson, 5 N. H. 
113, 128, 129; U. S. Bank v. Huth, 4 B. 
Mon, 423; Brown v. Minturn, 2 Gall. 
557; Dey v. Dunham, 2 Johns. Ch. 188; 
Wilt v. Franklin, 1 Binn. 502. 


3 i.e. Halsey v. Whitney, 4 Mason, 
207, and Hall v. Dennison, 17 Vt. 310. 

* As Exchange Bank v. Knox, and 
Farmers’ Bank v. Anderson, 19 Gratt. 
739; Gates v. Labeaume, 19 Mo. 17, and 
probably U. S. Bank v. Huth, 4 B. 
Mon. 423. 

5 2 Mich. 310. 

® See post, III., Concluding Ob- 
servations, par. 1; II., Authorities Re- 
viewed, par. 9. 

7 See Exchange Bank v. Knox, and 
Nutter v. Harris, supra. 

1 Binn. 502. 

® See note 3, p. 911. 

10 13 Gratt. 427. 
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of the trustee and the debts due the creditors as the consideration, 
Where assignments have been made direct to creditors, the 
weight of authority is that their assent must be given before it 
can have effect.t_ In Massachusetts and England the fact that a 
trustee is interposed makes no difference in the rule. But else- 
where throughout the United States, the assent of the creditor 
is presumed, except in some States where the assignment is re- 
garded as fraudulent or disadvantageous. But no rule can be 
formulated to determine what is a fraudulent or disadvantageous 
assignment within the meaning of this exception.’ 

On the other hand there is a strong array of authorities hold- 
ing the doctrine that an assignee for creditors is not to be re- 
garded as a purchaser for value; that he is subject to all the 
equities and liens which are good as against the assignor; that 
the right of stoppage in ¢ransitu can be exercised against him as 
against the assignor; that a defrauded vendor can recover goods 
from him as he could from the assignor. 

10. It will tend toward clearness to consider next whether the 
assignee is the representative of the assignor or the creditors. 

It is said by some authorities that the assignee is bound to 
look primarily to the interests of the creditors, whom he in the 
first instance represents.’ Yet, as seen, it has been held that he 
succeeds only to the rights of the assignor.* The weight of 
authority probably is to the effect that he cannot set aside fraudu- 
lent conveyances made by the assignor, prior to the assignment, 
except where statutes exist and give the right.® 

In Brooks v. Marbury,* the court, per Marshall, C. J., regarded 
the trustee or assignee as the agent of the assignor. And yet 
this case is usually cited to sustain the doctrine that the assignee 
is a purchaser for value.’ 


1 Burrill, sec. 288. * Tbid., sec, 391. 

2 See Burrill on Assignments, sec. 5 Wait Fraudulent Conv. & Credi- 

285. tors’ Bills, sec. 115 and post, the cases 
3 Burrill, sec. 392; McLellan’sApp., of Wakeman v. Grover, Housel v. 

26 Pa. St. 463; Clark v. Stanton, 24 Cremer, Hawks v. Pritzlaff, and the 

Minn. 232; Englehart v. Blanjot, 2 cases referred to in the note to the last 

Whart. 240; Pillsbury v. Kingdom, 33 named case. 

N. J. Eq. 287. See, however, Marks’ 6 11 Wheat. 78, 87. 

App., 85 Pa. St. 231; Van Heuson ». 7 See Bump Fraud. Conv. (2d ed.) 

Radcliffe, 17 N. Y. 580. 352, note 3, p. 902. 
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In Wakeman v. Burrows,’ it was held that an assignee for 
creditors could not question a mortgage executed by the assignors 
on the ground that it was fraudulent. It was held that ‘* he did 
not represent [the assignor’s creditors] in such a manner as to 
entitle him to attack the mortgage.”’ 

In Housel v. Cremer,’ it was held, after the consideration of 
a number of authorities, that the assignee represents simply the 
assignor, and not his creditors, respecting the assigned property, 
and that he would not be permitted to attack a previous sale by 
the assignor, on the ground of its being fraudulent. 

In Hawks v. Pritzlaff,* it was held that an assignee ‘ is a rep- 
resentative only of the assignor. And that he could not set up 
against a mortgage, that it had not been recorded as the statute 
required, to invalidate it.”’* The language of the court was: 
‘** The relations of a voluntary assignee to the property assigned 
are exclusively as representative of the assignor, and not at all 
of his creditors, and such assignee can only avoid a previous 
transfer of the property by the assignor where the assignor 
could do so himself and for the same causes.’’ ® 

In re Lewis,* it was held that the assignee was merely the rep- 
resentative of the assignor, must be governed by the express 
terms of the trust, and that the court could not compel him to 
pay the taxes in arrears at the time of the assignment, nor those 
accruing afterwards. 

In German Savings Bank v. Adae,’ the question was whether 
or not the rights of an assignee for creditors were superior to 


12.N. W. Rep. 50; 41 Mich. 363. changed in Wisconsin by legislation. 
But see Sandwich Co. v. Wright, 22 The law has also been changed in 
Fed. Rep. 631. Michigan. As sustaining the doctrine 

214 N. W. 398; 13 Neb. 298. In of the case, see also, Sandwich Co. rv. 
this case the assignee was held not to Wright, 22 Fed. Rep. 631; Clapp vc. 


have as large powers as an assignee in 
bankruptcy. 

3 7N. W. Rep. 303; 51 Wis. 160. 

4 See, contra, Dey v. Dunham, 2 
Johns. Ch. 188. 

5 This case is followed in Vernon 
v. Upson, 19 N. W. Rep. 400; 60 Wis. 
418, 422; Kloeckner v. Bergstrom, 30 
N. W. Rep. 118; Baumbach »v. Miller, 
380 N. W. Rep. 850. Now the law is 


Nordmeyer, 25 Fed. Rep. 71; Hahn v. 
Salmon, 20 Fed. Rep. 801, 807; 1 Am. 
Lead. Cas. 43; note to Sweetser v. 
Camp, 29 N. W. Rep. 511; Heinreich 
v. Woods, 7 Mo. App. 236; Pillsbury 
v. Kingdom, 31 N.J.Eq.619. And see 
Shaw v. Glen, 37 N. J. Eq. 32. 

6 81 N. Y. 421. 

7 1 McCrary, 501. 
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those of the assignor, regarding a sum claimed by the bank, and 
the court, per McCrary, C. J., held that ‘* an assignee for gen- 
eral creditors can assert no claim that was not good in the hands 
of the assignor.”’ And it further held that the assignee could 
assert no claim as purchaser, and had no equities which did not 
belong to the assignor.”’ ! 

In regard to the question under discussion Professor Pomeroy 
has this to say of the American law (which in this respect, he 
says, varies from the English law), viz.: ? ** The doctrine is gen- 
erally settled in this country that voluntary general assignments 
for the benefit of creditors, if otherwise valid, are not mere 
agencies of the debtor; they create true trust relations, and the 
creditors are true beneficiaries. When once duly executed they 
are irrevocable; and the creditors 6n being informed of their ex- 
istence, may take advantage of the provisions in their own favor, 
and may enforce the trusts declared, without making themselves 
parties, or doing any act indicating their own acceptance or as- 
sent. Although the assignee is thus a trustee for the creditors, 
yet he is at the same time so far a representative of the debtor 
that he must be governed by the express terms of the trust; he 
cannot indirectly modify the provisions of the assignment.’’ ® 

11. The uncertainty prevailing with reference to the question 
as to whether an assignee is a purchaser for value, prevails like- 
wise regarding the question as to whether he is the representative 
merely of the assignor. The courts are, however, singularly 
unanimous in holding that, in the absence of legislation, the as- 
signee cannot attack a prior fraudulent conveyance made by the 
assignor. Outside of Virginia, wherever the question has been 
passed upon, they likewise concur in holding that he is subject 


1 Jbid. 505. Burrill, sec.404,shows Ibid. Also see Irwin v. Keen, 3 Whart. 
that, even in States where assignees 347. 

have been held to be bound by the as- 22 Eq. Jur., secs. 993, 994. 
signor’s fraud, as New York, it has 8 See, also, 2 Perry on Trusts, sec. 
been held that the assignee cannot be 593, who says that the Massachusetts 
bound by the statements of the as- doctrine was based on the English 
signor made subsequent to the assign- doctrine, and was changed by a later 
ment. Yet if he were a mere repre- act. See, however, Falkner v. Hy- 
sentative this would be otherwise. See man, 142 Mass. 53, which still sustains 
the old Massachusetts doctrine. 
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to all the equities which may be asserted against the assignor, 
and that a defrauded vendor can recover goods fraudulently ob- 
tained by the assignor from the assignee for creditors. With 
the exception of Massachusetts, the courts where the question 
has been passed upon in the United States, seem to hold where 
the deed is made to an assignee and not direct to creditors, that 
the assent of the assignee is all that is required to make the as- 
signment effectual; ' the assent of the creditors, to a fair assign- 
ment being presumed, — though there is no satisfactory rule as 
to what is a fair assignment. Where the assignment is direct to 
creditors the current of authority is that they must assent before 
the deed has effect.’ 

12. Before proceeding further it now becomes proper to ascer- 
tain how the courts and the text writers stand upon the question, 
as to how far antecedent indebtedness forms a valuable considera- 
tion, such as will protect a creditor or assignee, in the possession 
of property, conveyed to him by the assignor, with a fraudulent 
intent on the part of the assignor, in which the assignee does not 
participate. 

Mr. Wait says that ‘‘a deed from a debtor to his creditor is 
voluntary and not founded on a sufficient consideration if it is 


given for a pre-existing debt which was afterwards treated by 
the parties as still due.’’ 3 

Speaking of preferences Mr. Bump says‘ that an existing 
indebtedness is ** a good consideration within the proviso which 


saves the rights of bona fide purchasers.’’ Elsewhere he says,° 
in speaking of the consideration which will sustain a transfer as 
being for value, that an existing debt is sufficient. But in a sub- 
sequent part of his work he says: ‘* An inquiry in regard to the 


1 In one case already referred to the 
assent of the assignee was presumed, 
before he knew of the assignment. 
See Wilt v. Franklin, 1 Binney, 502. 
But this is probably not in accord 
with the weight of authority. See 
note 3, p. 911. 

2 Burrill, secs. 284, 288, seg. In 
Tompkins v. Wheeler, 16 Peters, 118, 
the Supreme Court of the United States 


held that such assent would be pre- 
sumed even where the assignment was 
directly to creditors. But this must 
be regarded as against the weight of 
authority. 

Fraudulent Conveyanees 
Creditors’ Bills, sec. 223. 

* Fraudulent Conveyances (2d ed.), 
178. 

5 Ibid. 223. 
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rights of a purchaser only becomes material when he purchases 
for a valuable consideration without notice of the fraud. * * * 
If he takes a transfer in payment of a pre-existing debt due 
from the grantor, he is not entitled to protection against the 
creditors, for the avoidance of the conveyance places him in no 
worse situation than he was before, and the creditors have the 
stronger equity.’’? 

Mr. Bigelow, defining a purchaser for value, says: ‘‘A pur- 
chaser for value is one who, at the time of his purchase, advances 
a new consideration, surrenders some security, or does some other 
act which, if his purchase were set aside, would leave him ina 
worse than his original situation, or which would leave him ina 
worse situation than he might have been but for the purchase.’’? 
And he illustrates by stating that an antecedent debt is such a 
valuable consideration as will protect the holder of a note or a 
bill of exchange taken merely as security, whether with or with- 
out an agreement to extend time.’ He concedes, however, that 
there are contrary authorities in New York and elsewhere. Upon 
this subject there is much diversity, so far as relates to negotia- 
ble securities, as will be found by consulting the authorities cited 
in the note.‘ 

Professor Pomeroy, in discussing the question as to how far 
an antecedent debt can constitute a valuable consideration, so as 
to protect the holder or transferee, concedes that the weight of 
authority is in favor of the rule that an antecedent debt will form 
a valuable consideration so as to protect the holder of negotiable 
paper, whether for payment or as security.’ But he denies that 
this should be extended so as to cover transactions relating to 
other species of property. According to him, ‘*a conveyance 
of real or personal property as security for an antecedent debt 
does not, upon principle, render the transferee a bona fide pur- 
chaser, since the creditor parts with no value, surrenders no right, 
and places himself in no worse legal position than before. The 
rule has been settled, therefore, in very many of the States that 


1 Ibid. Colebrooke on Collateral Securities,, 
2 Bigelow on Fraud, 309, 310. sec. 18 seq. 


3 Ibid. 5 2 Eq. Jur., sec. 748. 
Jones on Pledges, sec. 107 seq.; Ibid. 
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such a transfer is not made upon a valuable consideration, within 
the meaning of the doctrine of bona fide purchase.’’! He thinks 
that the numerical weight of authority regards a payment or sat- 
isfaction of a pre-existing debt as a valuable consideration. He 
does not however favor it, conceiving such a rule to be promotive 
of false-swearing and fraud. And he adds: ‘It is very gen- 
erally settled, in accordance with principle, that an assignment 
made by a debtor in trust for the benefit of his creditors, is not 
a conveyance upon valuable consideration, and neither the assignee 
nor the creditors thereby become Jona fide purchasers.’’? In 
the next section to the one last cited he shows that notice of fraud 
on the part of the grantee before payment, even though after 
the transfer, will destroy the character of Jona fide pur- 
chaser .* 

Mr. May states the English law to be that ‘ a pre-existing debt, 
although a good and valuable consideration, is not in general so 
good a consideration as money actually paid at the time.’”* 

The Supreme Court of the United States may be regarded as 
taking the lead of those cases which speak of an antecedent debt 
being a valuable consideration, so as to make the holder of nego- 
tiable paper a purchaser for value.’ And its expressions will no 
doubt be hereafter regarded as controlling upon this point. But 
that court in a very recent case held that these doctrines do not 
apply where negotiable paper is not in question. In this case, 
where such paper was not in question, they said: ‘* Do these 
principies apply to the case of a chattel mortgage given merely 
as security for a pre-existing debt, and in obtaining which the 
mortgagee has neither parted with any right or thing of substance, 
nor come under a binding agreement to postpone or delay the 
collection of his demand? Upon principle, and according to 


1 Tbid., sec. 749. He shows that Wall. 299, it is probable the conveyance 
Indiana and California are the other would have been upheld. And the 


way. same is predicable of Singer v. Jacobs, 
2 Ibid. 11 Fed. Rep. 559. 
3 Ibid., sec. 750. 5 Swift v. Tyson, 16 Pet. 1; Oates 


4 Fraudulent Cony. 241. Had a_ ». Bank, 100 U. S. 239; R. R. v. Bank, 
debt instead of money formed the con- 102 U. S. 14. See, also, Benjamin’s 
sideration in Clements v. Moore, 6 Chalmers on Bills, etc., 97. 
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the weight of authority, this question must be answered in the 
negative. The rules established, in the interests of commerce, 
to facilitate the negotiation of mercantile paper, which, for all 
practicable purposes, passes by delivery as money, and is the 
representative of money, ought not, in reason, to embrace instru- 
ments conveying or transferring real or personal property as 
security for the payment of money. At any rate, there is noth- 
ing in the usages of merchants, as shown in this record, or so far 
as disclosed in adjudged cases, indicating that the necessities of 
commerce require that chattel mortgages be placed upon the same 
footing in all respects as negotiable securities which have come 
to the hands of a bona fide holder for value before their maturity. 
Such a result, if desirable, must be attained by legislation, rather 
than by judicial decisions.’”! 

13. The confusion and uncertainty which hang around the 
propositions previously discussed, likewise occur with reference 
to the one last discussed. There is great conflict among the 
authorities as to whether an antecedent debt is a valuable consid- 
eration, so as to protect a holder of property against other 
creditors, where fraud exists on the part of the vendor, grantor 
or transferer. Without multiplying additional authorities to 
those already given, it may be said, that the weight of authority 
favors the doctrine that an antecedent debt is not a valuable con- 
sideration so as to protect a creditor who has obtained property, 
not consisting of negotiable paper, in obtaining which the creditor 
‘*has neither parted with any right or thing of substance, nor 
come under a binding agreement to postpone or delay the collec- 
tion of his demand.”’ 

14. We are now brought to the question, whether an assignee 
of an assignment for creditors can be held bound by the fraud of 
assignor, though the intent of the assignee and the creditors be 
good and they have no notice of the fraud. The decisions will 
first be presented upon this point, and then it will be presented 


in the light of principle; I have already presented the conflicting 
views of text writers. 


1 People’s, etc., Bank v. Bates, 120, are 2 Am. L, Cases (5th ed.), 201 seq.; 
U. S. 556, 564, 565. And tosame effect 2 Lead. Cases in Eq. (4th ed.) 82. 


ASSIGNOK’S FRAUD UPON ASSIGNMENT FOR CREDITORS. 921 
Il. Avrnoritres REVIEWED. 


1. Federal Courts.— In Adler v. Ecker,! it was held by the 
United States Circuit Court for the District of Minnesota, Nel- 
son, J., delivering the opinion, that the validity of an assignment 
for the benefit of creditors, is to be determined by the intent of 
the assignor, when it was made. There the assignment was set 
aside as fraudulent, though it was not pretended that the 
assignee was party to the fraud. The court spoke of such con- 
veyances being voluntary. 

Marbury v. Brooks,’ and Brooks v. Marbury,’ are usually 
cited by text writers, and have been cited by the Supreme Court 
of the United States in Emerson v. Senter,‘ as sustaining the 
opposite conclusion. In those cases the facts were the same 
and were quite singular. A forger had executed a deed of trust 
with the hope and expectation that the beneficiaries, who were 
prejudiced by his forgeries, would not prosecute him. The trustee 
knew that the assignor was going to abscond, and also knew of 
his expectation. But there was nothing to show that the benefi- 
ciaries engaged to or held out any expectation that they would 
forego a prosecution. The court held that the trustee was not 
the agent of the beneficiaries so far as related to the inception of 
the transaction, and that participation by him was not participa- 
tion by them in the hopes and purposes of the assignor. It 
looked upon the trustee as the agent of the assignor to sell his 
property and pay his debts.’ The question was really whether 
the instrument was void because based upon an agreement to 
compound a felony, which could not have existed without the 
connivance of the beneficiaries; that it seems to me was essential 
to constitute the crime of compounding in these cases. There 
are, however, expressions of the judge, who delivered the 
opinion ‘in both cases (Marshall, C. J.), tending to sustain the 
view entertained regarding them by the text writers and the 
Supreme Court of the United States. 


1 1 McCrary, 256. 5 See this proposition discussed, 
2 7 Wheat. 556, 577. ante, par. 10. 
3 11 Ibid. 78, 89. ® 1 Bishop’s Cr. Law, par. 710. 


#118 U.S. 3, 10. 
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Tompkins v. Wheeler! is cited in the case of Emerson v. Sen- 
ter, as sustaining the same conclusion. But the point was not 
ruled there. It was held in that case, inter alia, that a debtor 
could prefer bona fide debts, and that under deeds of trust, 
whether they are for the payment of money or any other pur- 
pose, no expression of assent of the persons for whose benefit 
they are made was required, as preliminary to the vesting of 
the legal estate in the trustee. ‘ Such trusts,’’ the court 
said, ** have always been executed on the idea that the deed was 
complete when executed by the parties to it.’’ And that ‘the 
omission of creditors to assent to the deed, or to claim under it, 
may, under suspicious circumstances, afford some evidence of 
fraud.’’? 

In Emerson v. Senter* the same court had the question 
directly before it, upon error from the United States Circuit 
Court for the Eastern District of Arkansas. And though it was 
guided by what it understood the Supreme Court of Arkansas to 
have held, it must be considered as pronouncing itself to be upon 
principle in favor of the view expressed, which was that the 
fraud of Moore, the assignor, in withholding assets, which he 
purported to convey,‘ ** did not affect the rights of the assignee 
and of the beneficiaries of the trust who were ignorant of the 
fraud of the grantor.’’ This rule, they say, ‘*is in harmony 
with settled doctrines of [that] court, and accords with reason.” 

The court failed in this last case to see the application of its 
doctrine that an antecedent debt, without more, could form no 
valuable consideration under such circumstances,’ and that there- 
fore the intent of the creditors was immaterial. It also failed 
to notice that the assignee, as had been held in Brooks v. Mar- 
bury,* was only the agent of the assignor, and that therefore at 


1 16 Peters, 106. 

2 Ibid. 119. See note 2, p. 917, in 
which it is shown that this case is 
against the weight of authority in hold- 
ing that where an assignment is direct 
to creditors their assent would be pre. 
sumed, etc. 

118 U. S. 8, 9, 10. 

* Such withholding of assets has 

been held to be fraudulent on the part 


of the assignor in Arkansas, the ques- 
tion being left open as to whether the 
assignee is bound thereby. Probst & 
Hill v. Weldon, 46 Ark. 405, 410, 412. 
That such assignment is bad in the 
hands of the assignee, see Farrington 
v. Sexton, 43 Mich. 454. 

5 See ante, People’s, etc., Bank t. 
Bates, discussed in par. 12, note 1, p.920. 

7 Wheat, 579. 
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the very moment of the execution of the assignment the intent 
of the assignor was bound to be his. Prior to Emerson v. Sen- 
ter, that court had never held an assignee to be a purchaser for 
yalue, but, as already seen, inClements v. Berry,' they had held 
the contrary. Speaking of a lien of a judgment creditor, in 
question in this last named case, the court said that it would per- 
haps not affect a Lona fide purchaser for a valuable consideration 
prior to the award of execution. ‘* But,” they said, through 
McLean, J., ‘‘ the trustee in this case cannot be considered a 
purchaser, as the assignment was made to him, not on a pur- 
chase for a valuable consideration, but for the benefit of certain 
creditors.”’ 

2. Alabama.—In Abercrombie v. Bradford,’ it was held that 
the fraudulent intent of the assignor alone did not avoid a deed of 
assignment for the benefit of creditors. The decision holds the 
deed in that case to be good on its face, notwithstanding that it 
provided that the assignor should retain possession of the house and 
lot on which he resided, the furniture, servants, carriage and 
horses, until a favorable opportunity for the sale of them should 
arise.? 

Governor v. Campbell‘ follows the doctrine announced in the 
preceding case, without citing it, and also holds that if the as- 
signment was good at its inception the beneficiaries under it 
could not be avoided by subsequent acts or admissions or fraud 
of the assignee. 

In Townsend v. Harwell,’ the same court repented of its pre- 
vious decisions and held, that where a deed of assignment is 
made to a naked trustee, with fraudulent intent on the part of 
the debtors, the assent of the creditors would not be presumed, 
although the deed devoted the property absolutely and uncondi- 
tionally to the payment of the debts, and the trustee did not par- 
ticipate in the fraudulent intent. And they held the deed to be 
void for the assignor’s fraud. 


1 11 How. 398, 408, 409. face. Burrill on Assignments, sec. 
2 16 Ala. 560, 564. 198; Bishop on Insolvent Debtcrs, sec. 
5 A provision that would now, ac- 183; 1 Smith L. C. (7th Am. ed.) 11. 
cording to the weight of authority, be 417 Ala. 566, 571. 
held to render the deed bad upon its § 18 Ala. 301, 303. 


VOL. XXI. 61 
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In Benning v. Nelson,’ the same court followed the doctrine 
announced in Townsend v. Harwell. 

The view in Alabama thus seems to be, that the fraud of the 
assignor controls, irrespective of the good faith of the assignee, 
until the creditors assent. Whether, if the assignee is a creditor, 
his assent is sufficient, or whether the assignment is only so far 
good as is requisite to cover the claims of assenting creditors, 
who assent before the lien of opposing and defrauded creditors 
accrues, seems to be an open question in Alabama. 

3. Arkansas. —In Hempstead v. Johnston? it was decided that 
‘sa deed of trust, or other conveyance, is not necessarily void 
because its effect is to hinder and delay the creditors of the 
grantor in the collection of their -claims. But such must be its 
object. It must be a fraudulent contrivance for that purpose; 
and the grantee, or person to be benefited by the conveyance, 
must be party privy to the fraudulent design.”’ 

In Cornish v. Dews * it was held that even if the debtor ‘ had 
the purpose, when he made the deed, of hindering and delaying 
creditors not provided for by it, yet if the preferred creditors 
were not parties or privies to his fraudulent purpose, but ac- 
cepted the deed in good faith, to secure the debts really due 
them, it would be valid as to them.’’ 

The cases of Cornish v. Dews and Hempstead v. Johnston were 
cited with approval in Mandell v. Peay. 

In Hunt v. Wiener,’ the same court, having the question be- 
fore it, but deeming it unnecessary to a decision, said: ** Per- 
haps the rule which requires the grantee to participate in the 
fraud, in order to avoid the deed, has no just application, except 
in cases of purchasers, or persons who have parted with some 
valuable right or thing.”’ 

In view of what is said in this last case the question must be 
regarded as having been left open in Arkansas. But in that State 
now the question has been set at rest by an act recently passed, 


1 23 Ala. 801. Irwin v. Keen, 3 Whart. 347, post, par. 
2 18 Ark. 123, 140. 15. 
3 4d. 172, 181. Contra, Stone v. 4 20 Ark. 329. 


Marshall, 7 Jones (Law), 300, 303, 6 39 Ark. 70, 75, 76. 
304, and this division, par. 13, and 
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which makes the assignor’s fraud all that is requisite to overthrow 
an assignment, at the instance of defrauded creditors.’ 

4. Illinois. —In this State the doctrine prevails that the as- 
signee must concur in the fraud of the assignor in order to render 
the assignment fraudulent and void.? 

5. Lowa. — In Ruble v. McDonald,’ after showing that in order 
to bind a purchaser for value with the fraud of the grantor, he 
must have notice of the fraud, the court added: ‘* The principle 
has no application to assignments. The assignee is but the agent 
of the assignor and beneficiaries of the trust. He has no such 
personal or individual interest in the transaction as that a 
guilty knowledge of the fraud must be brought home to him 
before the assignment can be impeached for the cause men- 
tioned.”’ 

Here in the summer before the assignment, which was made 
in October, 1854, the assignors disposed of a large portion of 
their assets and kept the proceeds, making an assignment of the 
residue. It was not contended that the beneficiaries were parties 
to the fraud; that seems to have been treated as an immaterial 
circumstance. 

In Lampson v. Arnold,‘ the same court followed Ruble v. 
McDonald. 

6. Hansas.—In Kayser v. Heavenrich,’ the assignor had, 
among other things, preferred a claim in which he was interested: 
This was held to be a fraud upon other creditors, and sufficient 
to vitiate the assignment, It was contended that the fraud, to 
affect the assignment, must have been known to, and participated 
in by the assignee or creditors. But the court said: ‘* Such a 
doctrine would, in most cases, entirely preclude the creditors 
from setting up fraud in an assignment.” 

And they added: ‘+ The conveyance is usually made without 
consultation with the creditors, and the assignee would hardly be 
consulted about, or advised of any illegal or fraudulent practices 
on the part of the failing debtor. Neither the assignee nor the 
creditors are purchasers for a valuable consideration, and it is 


1 Acts 1887, 194. * 19 Iowa, 479, 491. 
2 Myers v. Kinzie, 26 Ill. 36, 38. 5 5 Kan. 324, 340. 
18 lowa, 493, 497. 
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not necessary that notice of the fraud should be brought home to 
them to render the conveyance void.’’ 

This case was followed in Hairgrove v. Millington.! 

7. Maryland. —In Foley v. Bitter,’ the Court of Appeals of 
Maryland held that **in the case of a voluntary assignment,” 
like that before the court, ** the innocence of the trustee or of 
the creditors named in the deed, will not save it from condemna- 
tion * * * if fraudulent in fact on the part of the grantors. 
The trustee and the creditors are not protected as bona fide pur- 
chasers under the sixth section of the statute.’’* And they 
added that it was proper to state that they did not by anything 
expressed in their opinion intend to impugn the principles decided 
in Brooks v. Marbury.‘ 

There are expressions in Brooks v. Marbury, as I have said, 
contrary to the views expressed in this Maryland case.® No 
doubt the Maryland court viewed the case in the same light that 
I have already presented regarding it,* though they did not de- 
fine their position fully and clearly. 

Judging, however, by later expressions of the court, they are 
not disposed to carry out the doctrine to its limits, for in Strauss 
v. Rose,’ they say that in order to make the assignment fraudu- 
lent it had to be shown that the deed was made for the purpose 
of concealing or covering up the debtor’s property, or to force 
creditors to accept a compromise, or in pursuance of an agree- 
ment with the assignee or preferred creditors by which the 
assignor was to derive some advantage or benefit inconsistent 
with the legal rights and remedies of creditors. 

8. Massachusetts. —In Swan v. Crafts,’ it was held that an 
assignment by a debtor in trust for certain persons named therein, 
of certain funds in a bank, without consideration beyond the accep- 
tance of the trust, is void as against creditors not assenting to it. 


1 8 Kan. 480, 486. 5 See ante, II., Authorities Re- 


2 34 Md. 646, 654, 655. viewed, par. 1, comments on Marbury 
3 Statute relating to frauds. v. Brooks and Brooks v. Marbury. 
* Brooks v. Marbury, 11 Wheat. 78. § Ibid. 


The case of State v. Bank of Mary- 7 59 Md. 525. See also Luckemeyer 
land, 6 G. & J. 206, also referred to, v. Seltz, 61 Ibid. 313, 317. 

has nothing in it militating against the 8 124 Mass. 453, 455. 

above views. 
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This, though not a ruling that the assignor’s fraud controls, in 


> to effect holds that as against contesting creditors the good faith of 
the assignee or non-assenting creditors cannot be considered. 

9. Michigan. —In Hollister v. Loud,! the Supreme Court of 
of Michigan held that an assignment for creditors would not be bad 
t,”’ for fraud of the assignors, unless the assignees were parties to it, 
of and held, citing New York and Massachusetts cases, that he is a 
na- purchaser for value. 
rs. They further indicated that though in this case the assignors 
ur- allowed the bill charging fraud to be taken as confessed, there 
ley was no evidence tending to show it, and that such confession 
ing would not be conclusive against the assignees.? 
led Pierson v. Manning ® was decided by the same court at its next 

term. Upon this question the opinion is full and well consid- 
id, ered. Inthis case the court declared an assignee for creditors to 
No be a naked trustee, and they refused to consider the innocence of 
Lat the assignee, saying: ‘* The proposition is not to be tolerated, 
le- that men having no interest in the transaction, but being merely 

the passive instruments by the choice of the fraudulent debtors, 
re are, by a visionary construction of the statute [7.e., a statute 
Iss against fraudulent conveyances], to shield such debtors and their 
u- property from the reach of honest bona fide creditors, on the 
se ground that they were not informed by the debtors, in the 
ce presence of witnesses, at the time of the execution of the assign- 
e- ment, that it was intended thereby to perpetrate a fraud upon 
he some one or more of the creditors.’’ And this is now the doc- 
nt trine of that State.‘ 

10. Minnesota. —In Minnesota, before the enactment of an 
an insolvent law in 1881, it was held that an assignee’s intent was 
n, immaterial, that the assignor’s intent controlled, upon the theory 
“ that the assignee is not a purchaser for value.’ Since the enact- 
t. ment of the law referred to, the opposite doctrine is held by the 
a Supreme Court of the State.® 
ry 

12 Mich. (Gibbs), 310, 312, 313, Mich. 58; Farrington v. Sexton, 43 

January term, 1852. Mich. 454. 
er 2 Ibid. 317. * Gere v. Murray, 6 Minn. 305, 317. 
3 Ibid. 442, 452, October term, 1852. © In re Mann, 32 Minn. 60. 


#See Flanigan v. Lampman, 12 
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11. Missouri. —In Gates v. Lebeaume,! the Supreme Court 
of Missouri regarded the debts covered by the assignment as a 
valuable consideration, and said that the assignor’s fraud could 
not vitiate it. It so held for these reasons, among others, (a) 
because there was a statute of assignments existing at the time 
in Missouri, which placed such instruments under the supervision 
of the Circuit Courts of the State, and (/) because the assignees 
were not parties to the fraud. They incidentally ruled that the 
assignment if valid at its inception was not bad in virtue of any- 
thing done by the assignor and his wife subsequently.’ 

In Wise v. Wimer® it was held that the fraud of the assignor 
had to be brought home to the assignee to vitiate the assignment. 

12. New York.—In Rathbun v. Platner* and Wilson v. 
Forsyth * the Supreme Court of “New York held the assignor’s 
fraud to be the test, and the innocence of the assignee not to 
control. And the doctrine so announced is also that of the 
Court of Appeals of that State.® 

13. North Carolina. —In Stone v. Marshall’ it was held that 
a deed of trust was void in toto as against creditors, which in- 
cluded several feigned notes among the debts to be paid, not- 
withstanding there were Jona fide debts and the trustee was no 
party to the fraud. And the circumstance that there were pre- 
ferred debts was held rather to go against than in favor of the 
transfer .® 

14. Olio.—In Bancroft v. Blizzard’ the court held an 
assignment for creditors to be good even if there was fraud on 
the part of the assignor. It was moved to so decide by the ex- 
istence of a statute relating to such instruments in Ohio, 

A later case’ in the same State goes further, and holds that 


1.19 Mo. 17, 27. ™7 Jones (Law), 300, 303, 304. 


2 Upon the application made of the 
law in this case, see and compare Far- 
rington v. Sex‘on, 43 Mich. 454. 

3 23 Mo, 237. 

4 18 Barb. 272, 274. 

5 24 Barb. 105, 120. 

6 Griffin v. Marquardt, 17 N. Y. 
(3 Smith) 28. See the same case 
later on reported in 21N. Y. (7 Smith) 
121. 


Compare Devries v. Phillips, 63 N.C. 
53, 54; Lassiter v. Davis, 64 Ibid. 
498, 

§ Contra, Cornish v. Dews, 18 Ark. 
172, and ante, this division, par. 3. 
But see to same effect par. 15, 
post. 

13 Ohio, 30. 

10 Thomas v. Talmadge, 16 Ohio St. 
433, 437, seq. 
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an assignee can recover assets fraudulently withheld by the 
assignor, even from execution creditors. 

It is obvious from this last case that the decisions of that State 
are based upon an insolvent law, that materially modified the 
common law." 

15. Pennsylvania. —In this State the doctrine is that as- 
signees for creditors stand in no better position than assignors, 
and that neither they nor the creditors they represent stand in 
the position of purchasers for value,’ and that an assignment for 
creditors which preferred a fictitious debt was bad (even though 
there were other bona fide debts covered by the assignment), as 
against judgment ereditors.? The last case holds that the assign- 
ment was void without reference to the intent of the creditors 
claiming under it and that the declarations of the assignor, 
though made after the assignment, with regard to the fictitious 
debts, were admissible.‘ 

16. Rhode Island. —In Rhode Island it would seem that the 
assignee must have knowledge of the fraud, and it must be 
effected with his co-operation to render the assignment void.° 
Thus the court in the case just cited said (the assignors heing 
charged with having secreted property which they assigned ): 
“If, however, there is any evidence that the assignees knew the 
property was to be carried away, and that they connived at it to 
defraud the creditors, and if this was necessary to effect that 
purpose, it was a fraud.”’ 

17. Texas. —Texas seems to be with those States in which it 
is held that an assignment executed by the assignor with fraudu- 
lent intent on his part is void as to creditors, without regard to 
the intent of the assignee or creditors.’ And it is there held 
that the assent of creditors to a fraudulent assignment will not be 
presumed.’ 


1 See authorities referred to in par. 
10, first division, ante, and note 
5, p. 915. 

2 Knowles v. Lord, 4 Whar. 500, 
505. 

8 Irwin v. Keen, 3 Whart. 347, 
354, 355. Contra, Cornish v. Dews, 18 
Ark. 172. Butsee Stone v. Marshall, 7 


Jones (Law), 300, 303, 204, to same 
effect. 
4 See, however, Burrill, sec. 404, and 
Spencer v. Jackson, 2 R. I. 45. 
5 Spencer v. Jackson, 2 R. I. 35, 45. 
§ Baldwin v. Peel, 22 Texas, 710, 721. 
Jbid. But see Green v. Banks, 24 
Texas, 508, 520. 
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18. Vermont. — In Vermont the assignor’s fraud controls, and 
the intent of the assignee is not material, when the assignment is 
attacked by a defrauded creditor.!| This case is not reconcilable 
in principle with the expressions of the court in Hall v. Demni- 
son.? In other respects, however, the cases are not inconsistent 
with each other. 


Ill. ConcLupIneG OpsERVATIONS. 


1. This concludes the cases, which have come under my ob- 
servation, bearing upon the question involved in the caption of 
this article. It is clear that there is much confusion and want of 
harmony among the courts, as well as the text writers, upon that 
question, as well as upon other propositions vitally bearing upon 
it. Among the courts that hold the assignor’s fraud insufficient, 
without the knowledge of the assignee, two, those of Ohio and 
Missouri, do so because of the existence of insolvent laws, that 
bear vitally upon the decision, — without which those courts 
might presumedly have held the other way, judging by the atti- 
tude of the Minnesota Supreme Court prior to and after the 
enactment of an insolvent law. Outside of these two States, 
there are decisions of the supreme courts of Alabama, 
Arkansas, Illinois, Rhode Island and the Supreme Court 
of the United States, in favor of the same doctrine. In 
Alabama the doctrine is, however, qualified in such a manner 
as to render a fraudulent assignment ineffectual until innocent 
creditors actually assent. In Arkansas the latest expressions of 
the Supreme Court have left the question in some doubt. In 
Tilinois and Rhode Island the question does not seem to have been 
fully considered. And in the Supreme Court of the United 
States, while the latest expressions are clearly in favor of this doc- 
trine, there are other decisions clearly inconsistent therewith. 

On the other hand, Iowa, Kansas, Maryland, Michigan, Minne- 
sota, New York, North Carolina, Pennsylvania, Texas, and Ver- 
mont, and the United States Circuit Court for the District of 
Minnesota, are in favor of the doctrine that the assignor’s fraud 
controls, whatever may have been the intent of the assignee or 


1 Stickney v. Crane, 35 Vt. 89, 94 sey. 2-17 Vt. 310; ante, note 5, p. 707. 
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creditors. In Iowa and Vermont there are expressions incon- 
sistent with the doctrine, but the cases in which those expressions 
are used can be reconciled therewith. In. Michigan the first case 
in which the question arose was in favor of the opposite doctrine. 
This case may now be considered as overruled. In Maryland the 
court has limited the extent of the doctrine, and in Texas the 
court helps its position by not presuming assent of creditors to 
a fraudulent assignment. In Minnesota the law 1s held the other 
way since the enactment of an insolvent law. The United States 
Cireuit Court for Minnesota probably followed the Minnesota 
Supreme Court. Massachusetts follows the English doctrine. 

In many of the States the question is probably still open.’ In 
Georgia and Indiana there are expressions of the courts indicat- 
ing their choice of the second doctrine last above stated, but 
there are other expressions inconsistent therewith. In Virginia, 
when the question arises, judging by its other decisions, the first 
doctrine will be adopted. 

2. As the question appears to be still open in many of the 
States and territories I may be pardoned for attempting to pre- 
sent it in the light of principle; for the courts and text writers 
do not seem to be in harmony regarding it. 

In the absence of statutory provisions, courts must be disin- 
clined to construe assignments for creditors different than other 
instruments involving trusts. They ought not to be favored 
more than other conveyances. They are most frequently a bank- 
rupt act gotten up by the debtor for his own benefit, — very 
often with success operating in his discharge from further 
liability to those claiming under the instrument. Until it is as- 
sented to by creditors it cannot be anything more than a naked 
trust, which, if never assented to, must fill to the ground. 
Until it is assented to, creditors not wishing to claim under it 
can surely acquire rights by process, or otherwise, in the prop- 
erty intended thereby to be conveyed, exclusive of those claim- 


1 For instance, California, Colorado, 
Connecticut, Delaware, District of 
Columbia, Florida, Kentucky, Louisi- 
ana, Maine, Mississippi, Nebraska, 
Nevada, New Hampshire, New Jersey, 


South Carolina, Tennessee, Virginia, 
West Virginia, Wisconsin, and the 
territories of Arizona, Dakota, Idaho, 
Montana, New Mexico, Utah, Wash- 
ington Territory, Wyoming. 
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ing under it, unless the assent of the latter should be construed 
as relating back to the date of the assignee’s assent. Upon this 
point the authorities are in lamentable conflict. The better 
doctrine would seem to be that only to the extent that the credit- 
ors do assent,-and then only at the date of such actual assent, 
should the assignment have effect, as against third persons claim- 
ing adversely to it. 

The assignment, if bad because of the assignor’s fraud, must be 
bad at its inception, for no fraud occurring after the execution 
of the instrument should be permitted to affect it, except as 
against those who were actually guilty of the fraud, and creditors 
claiming under it should not be affected by such subsequent intent 
unless they are parties to such fraud. But as to the intent of the 
assignor which affects the instrument, it is difficult to see why it 
should not vitiate the instrument as against those entitled to com- 
plain, unless something which the law regards as valuable is given 
therefor at the date of execution, or before knowledge or notice 
of circumstances equivalent to knowledge is received. 

Ordinarily the assignment is made by the assignor without 
consultation with his creditors, and without their assent or dissent. 
They, under such circumstances, part with nothing upon its 
execution. The fraudulent intent of the assignor, if there be 
fraud, is the sole moving impulse at the inception of the instru- 
ment. And this the assignee does not thwart because he is 
innocent of it, nor does he require protection because he has 
given aught of value for it. Those who claim under such an 
instrument take it with all its imperfections. Surely they are 
bound to take it with notice of such facts as may have led creditors 
to oppose it; for that would be exacted of a purchaser, and he 
would not be protected if he paid the consideration after he was 
put on notice of the facts. Of course, if an assignment is made 
after consultation with creditors and with their privity, they 
parting with something which the law regards as valuable, then 
a state of facts would be presented, outside of the ordinary run, 
which would entitle the creditors to protection. It is anomalous, 
however, to say that this could be done by the assignee, or by 
any one or more creditors, for or in behalf of the body of 
creditors, without their knowledge or consent, to the prejudice 
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of opposing interests accruing before said consent is actually 
given. 

Ordinarily the assignee is like a naked trustee, and as to him, 
if there be merely voluntary grantees as beneficiaries, the instru- 
ment can be of no validity as against creditors who contend and 
are entitled to oppose it as being fraudulent. He, the assignee, 
would no doubt be debarred from opposing it, if he assented to 
its execution even if he was a creditor, and so would any other 
creditor who assented to it, unless such assent was given in igno- 
rance of the facts, without fault on the part of such assignee or 
ereditor and, perhaps, unless other creditors were not induced 
to act by such conduct gn the part of the assignee or creditor. 

Supposing creditors to have assented to the assignment, to 
what extent are they purchasers for value? The instrument — 
under which they claim would, before their assent was given, be 
good to convey the property as against one who was nota creditor, 
or was not entitled to attack it for fraud, after it was executed 
and delivered to the assignee ; and this whether the assignee is 
regarded as a mere voluntary grantee or not. And the courts in 
cases of this sort, when they treated the assignee as a purchaser 
for value, had no apparent need to do so. The creditors would 
obviously not be purchasers for value before they assented. They 
might be after they assented, if releases were exacted in consid- 
eration of the benefits extended by the instrument, or if in some 
other way their s/afus was materially changed in consequence 
thereof. But if they did no more than the mortgagee in the case 
in 120 United States Reports, heretofore cited, that is if they 
came in under a general assignment, without being required to 
release anything or give up any rights of action, it is difficult to 
see how they could be regarded purchasers for value, as against 
those who could, and were entitled to, show fraud in the assignor 

in making such assignment. 

The assignee, claiming as he does, through the assignor, cannot 
set aside the latter’s prior dispositions of assets, however fraudu- 
lent. They are not fraudulent as to him. He is not merely the 
representative of the creditors. He may be obliged to use the 
assignor’s name to enforce by suit choses in action. He is amena- 
ble to creditors under the trust, it is true, after they have assented 
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to it; but hardly as to such assignments as have been declared 
fraudulent as to opposing creditors, except for the balance which 
remains in his hands, after deducting proper allowances for 
costs, etc. It is doubtful how far he would be the representative 
of the creditors to bind them by his subsequent fraudulent acts 
or statements. 

It is true that a debtor ought to pay his debts, so is it true that 
aman ought to protect his children against future want. The 
law does not on this account favor fraudulent conveyances. It 
furnishes means to the creditor to coerce payment of his debt. 
If in addition to that the debtor chooses to make a conveyance 
for the benefit of his creditors, that is something over and above 
what the law does. It is no less a grathitous act than is a gift, 
only its purposes may be more acceptable in a legal point of 
view. From amoral point of view there are some gifts which 
are more meritorious than are some conveyances called legal and 
good, though the former may be bad in law. 

I have no need of considering the effect of legislation upon the 
doctrines herein discussed. That will depend upon the terms of 
the acts in question.!. Nor have I need of considering to what 
extent the statements of an assignor should be admissible to 
overthrow an assignment; that would, perhaps, depend upon 
cireumstances.?- My object has been to place the law relating to 
the subject involved in the caption in its proper light, after a re- 
view of the authorities and principles relating thereto, so that 
courts that may be hereafter called to consider it may do so more 
intelligibly and consistently than some courts, at least, seem to 
have applied it. 

Upon the whole, it seems to me that in principle, where stat- 
utory provisions do not exist modifying the law in this regard, 
where an assignment for creditors has been made without the 
privity of creditors, with a sufficiently fraudulent intent on the 


1 Under the bankrupt act of 1867, as 
amended, and under similar insolvent 
acts, the assignee is the only proper 
person to set aside fraudulent convey- 
ances. But he cannot set aside vol- 
untary conveyances. See Adams v. 
Riley, 7 Fed. Rep. 1208; Warren v. 


Moody, Jb. 1063. That the creditors 
affected must do. Ibid. 

2 See, as to this, Burrill, sec. 404; 
Irwin v. Keen, 3 Whart. 347, 354, 355, 
Hollister v. Loud, 2 Mich. (Gibbs) 310, 
312, 313. 
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part of the assignor, it is bad as to any creditor who is entitled 
to attack it, without reference to the intent of the assignee, if he be 
not a creditor, and as to creditors seeking to claim under it after 
the liens of the attacking creditors have accrued; that if the cred- 
itor assent to it with notice of circumstances sufficient to put him 
on inquiry regarding its fraudulent character, it would be bad in 
his hands even after assent; that if the assignment was in that 
form that the assenting creditors were not required to give any- 
thing or surrender anything of value, or change materially their 
status inorder to claim under it, their innocence of fraud or 
want of knowledge would be immaterial, and that the assignee 
is not to be regarded, except to the extent that he has given some- 
thing of value, a purchaser for value. 


Morris M. Coun. 
LiTTLE Rock, ARK. 
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I. STATEMENT OF GENERAL RULE. 


The general rule with regard to the delegation of trusts is 
usually expressed by the maxim, delegata potestas non potest 
delegari, or by the practically equivalent maxim, delegatus non 
potest delegare. At first sight these maxims would appear to be 
in direct conflict with another familiar maxim, gui facit per alium 
Facit per se, but upon examining into the matter it will be found 
that there is no conflict in so far as ministerial acts are concerned, 
that as to such acts the firstly mentioned maxims have no appli- 
cation, that in certain classes only of acts involving the exercise 
of judgment and discretion is there any real conflict, and that 
when such conflict does occur, the latter maxim is overridden by 
the two former ones. 

The maxim forbidding the delegation of a power finds its most 
frequent application in cases of trusts, but it is by no means 
confined to trusts proper, as it is a maxim of general application 
to all persons occupying fiduciary or quasi fiduciary positions. 

The general rule may, perhaps, be sufficiently expressed, as 
follows: No person occupying a fiduciary or quasi fiduciary 


' The following article consists of 
extracts from a course of lectures de- 
livered at Osgoode Hall, Toronto, 


before the students of the Law School 
in connection with the Upper Canada 
Law Society. 
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position, shall, in the absence of express authority so to do, be 
permitted to delegate to another the right to exercise the discre- 
tionary functions of such position, except in cases of necessity, 
or of convenience amounting almost to necessity, and any act in- 
volving an exercise of discretion when done in pursuance of such 
delegation, shall be invalid. 

The rule is thus expressed in Sudgen on Powers: ** Where- 
ever power is given, whether over real or personal estate, and 
whether the execution of it will confer the legal or only the equi- 
table right on the appointee, if the power repose a personal 
trust and confidence in the donee of it, to exercise his own judg- 
ment and discretion, he cannot refer the power to the execution 
of another, for delegatus non potest delegare.”’ 

Any infraction of this rule will usually result not only in the 
invalidity of the act done under the delegated power, but also in 
the liability of the original donee of the power for all damages 
resulting from his breach of trust. In Turner v. Corney,’? Lord 
Langdale, M. R., says: ** I must observe that trustees who take 
on themselves the management of property for the benefit of 
others have no right to shift their duty on other persons; and 
if they employ an agent, they remain subject to responsibility 
towards their cestui que trust for whom they have undertaken the 
duty.”” 

The general rule above stated in so far as concerns the validity 
of the act done under the delegated authority applies only to 
acts involving an exercise of discretion and not to purely minis- 
terial acts; but in so far as concerns the personal liability of the 
fiduciary for resulting damage, it applies as well to ministerial 
acts as to discretionary acts. 

Thus it is usually no defense for a trustee, when asked to 
account for trust funds, to set up that he delivered the custody 
of the funds in question over to his solicitor, who misapplied the 
same 

In Bostock v. Floyer* the head-note states the general rule to 
be that ‘* a trustee is liable for the loss of a trust fund caused 


1 (8th ed.), p. 179. Griffith v. Porter, 25 Beav. 236, Ingle 
2 5 Beav. at 517. v. Partridge, 32 Beav. 661. 
* See Gho t v. Waller, 9 Beav. 497; 4L. R. 1 Eg. 26. 
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by the fraudulent act of his solicitor, although in employing such 

solicitor he may have exercised ordinary care and discretion,” 
It would seem, however, that this is rather too broad an expres- 
sion of the rule, as Sir John Romilly, M. R., states the ground 
of his judgment, as follows: **Of the two innocent persons, 
therefore, one of whom must suffer by the wrongful acts of the 
solicitor, the loss must fall on the trustee who employed him and 
did not take all the precautions he might have taken against being 
deceived.’’ Vice-Chancellor Bacon, in a somewhat similar case, 
acted upon the rule that a trustee is not responsible for the de- 
fault of his solicitor when employed from necessity or conform- 
ably to the common usage of mankind.’ Lord Justice Lindley 
in Re Speight, Speight v. Gaunt,’ speaking of Bostock v. 
Floyer says that the ratio decidendi of the case was this: that it 
was not the ordinary course of business for a trustee to place 
money in the hands of a solicitor to invest, it not being a spe- 
cific investment. 

Neither is it usually a good defense for a trustee to set up that 
he handed over the custody and control of the trust funds to his 
co-trustee. The ces/ui que trust is entitled to the exercise of the 
discretion and care of all the trustees, and as a general rule, it is 
not open to any one of the trustees to delegate his functions to 
his co-trustees or any of them, and if he does so, he will, as a 
general rule, be liable to hiS cestud que trust for any loss which 
results from such breach of trust. 

Where a power of sale with respect to certain lands was given 
to two executors and one of them being in a foreign country 
gave a power of attorney to his co-executor for the purpose of 
empowering him to make a sale, it was held by Chancellor Kent 
that the executor holding the power of attorney could not 
make title to a purchaser.® 

In Clough v. Bond,* Lord Chancellor Cottenham says: ‘* Ne- 
cessity, which includes the regular course of business in admin- 
istering the property, will in equity exonerate the personal repre- 
sentative. But if without such necessity he be instrumental in 


1 Re Bird, Oriental Commercial 8 Berger v. Duff, 4 Johns. Ch. 368. 
Bank v. Savin, L. R. 16 Eq. 203. 43 My. & Cr. at 497. 
2 22 Ch. Div. at 761. 
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giving to the person failing, possession of any part of the prop- 
erty, he will be liable, although the person possessing it be a 
co-executor or co-administrator.’’? 

The rule upon this point is well stated in the head-note to 
Styles v. Guy;? ‘** Two of three executors with the kuowledge 
that there were unsettled accounts subsisting at the testator’s 
death between the testator and their co-executor, in respect of 
which they had reason to believe that the latter was considerably 
indebted to the estate, took no effectual steps to compel him to 
account, and pay or secure the balance due, for several years 
after the testator’s death, at the end of which time he became 
bankrupt. The solvent executors being unable to prove that an 
attempt to recover the money at an earlier period would have 
been fruitless, were decreed to make good the loss, as having 
been occasioned by their wilful neglect and default. It is the 
duty of executors no less than of trustees to keep a check upon 
each other’s conduct, and an executor is equally chargeable with 
default in allowing a part of the estate to remain outstanding in 
an improper state of investment whether the party in whose 
hands it is so outstanding be a co-executor or stranger.”’ 


Il. To Wuom App.ies. 


The statement of the rule as given above shows it to be a rule 
of general application to all cases where a power, authority, 
privilege or franchise is held by the donee thereof, for a purpose 
or object other than the sole benefit and advantage of such donee. 
The scope of the rule may be illustrated by reference to some 
of the cases showing the classes of persons to whom it has been 
applied in actual practice. 

(a.) Trustees. — Where a discretionary power is given to a 
trustee, that trustee cannot by power of attorney appoint some 
other person to exercise his own discretion in the matter, in lieu 
of the trustee. Thus where a settlor settled real estate by a 
marriage settlement upon certain trusts, reserving to himself the 
right to revoke those trusts and to declare new trusts by an in- 


1 See, also, Thompson v. Finch, 8 21 Mac. & G. 422. 
DeG. M. & G. 563. 
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strument in writing with the consent of certain trustees, one of 
those trustees gave to the settlor a general power of attorney 
- authorizing him to revoke the original trusts and to declare any 

new trusts which the settlor might think proper. The settlor 
afterwards executed an instrument whereby he purported to re- 
voke the original trusts and to appoint new ones, and acting under 
the aforesaid power of attorney he consented thereto on behalt 
of the above mentioned trustee, and he procured the consent of 
the other trustees as required by the terms of the original settle- 
ment. It was held that this attempted revocation and reappoint- 
ment of trusts was invalid, for the reason that the consent of 
that trustee in question was*made necessary for the purpose of 
an independent check and control on the part of himself and the 
other trustees over the disposition of the property in question 
by the settlor, and that the power of giving such consent was 
incapable of being delegated in the manner aforesaid.' 

Mr. Ingram by his marriage articles and settlement had a 
power of disposing of an interest in lands by will in such shares 
as he should think fit, among the issue of the marriage. He by 
will delegated to his wife the power to dispose of the interest in 
question among the issue of the marriage in such shares as she 
should think proper, and in default of appointment the said in- 
terest was to be equally divided between his children. Lord 
Chancellor Hardwicke in giving judgment said: ‘* This must be 
considered as a power of attorney which could be executed only 
by the husband to whom it is solely confined, and is not in its 
nature transmissible or delegatory to a third person; therefore, 
the intermediate appointment to the wife under Mr. Ingram’s 
will is absolutely void, and the latter part where he gives it in 
equal shares between the two children is a good appointment 
within the marriage articles and settlement.” 

(b.) Brokers. —One who is employed as a broker is not au- 
thorized to employ some other broker or sub-agent to perform 
the functions which have been intrusted to himself, unless, 


1 Hawkins v. Kemp, 3 East, 410, 2 Ingram v. Ingram, 2 Atk. 88. And 
438. See, also, Carr v. Atkinson,L.R. see Alexander v. Alexander, 2 Ves. Sr. 
14 Eq. 397, and Webb v. Sadler, L. R. at 643, and Carr v. Atkinson, L. R. 14 
8 Ch, 419. Eq. 397. 
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indeed, in the particular case there be some usage of trade which 
authorizes such course, and subject to which usage the parties 
are deemed to have entered into their mutual relations.’ In 
Cockran v. Irlam,? Lord Ellenborough says: ‘* A principal em- 
ploys a broker from the opinion he entertains of his personal 
skill and integrity, and a broker has no right without notice to 
turn his principal over to another of whom he knows nothing.’’ 

(c.) Liquidators. — Under the English Companies Act power 
is given to two of the liquidators of a company which is in the 
course of being wound up, to accept bills of exchange on behalf 
of the company, but it is not competent for the liquidators to 
pass a resolution delegating to one of their number this function 
which properly pertains to two of them.* 

(d.) Directors of a Company. — Where the power of allot- 
ting shares is vested in the directors of a company they have no 
right to delegate such power. Therefore, when a shareholder 
who had been offered some reserved shares, accepted them con- 
ditionally, but the board of directors did not expressly assent to 
such conditional acceptance, but resolved that the shares remain- 
ing undisposed of should be allotted at the discretion of two of the 
directors and the manager; and the manager subsequently wrote 
to the shareholder that the shares he had accepted had been 
allotted to him, it was held that the allotment was invalid, as the 
board of directors could not delegate to other persons the powers 
of allotment which should be exercised by themselves.‘ 

So, also, when the directors of a company are authorized to 
purchase shares of the company on behalf of the company, and 
to appoint a manager, it is not competent for them to invest 
such manager with power to purchase shares for the company, 
and in a case where it was alleged that they had attempted to do 


-so, Lord Justice Mellish said: ** It appears to me that a mere 


power to appoint a general manager would not authorize the 
directors to transfer to him the power to purchase shares, be- 
cause that power is by the articles expressly given to the direct- 


1 Solly v. Rathbone, 2 M.& S. 298; Company, L. R. 3 Ch. 651; Re London 
Cockran v. Iriam, 2 M. & S. at 301. & Mediterranean Bank, L. R. 6 Ch. 206. 
22M.&S. at303. 4 Howard's Case, L. R. 1 Ch. 561. 

5 Ex parte Birmingham Banking 
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ors themselves; whilst the only duties which they could delegate 
to the general manager are* those which belong to the manage- 
ment of the ordinary commercial business of such a company, 
It is true that a company of that kind must act by its manager, 
but the directors could not delegate to another person those pow- 
ers which they would not have had except under this peculiar pro- 
vision in the articles.’* ! 

Mr. Brice, in his work on Ultra Vires, lays down the rule 
thus: ‘* Directors may not delegate authority which it is intended 
they shall exercise personally, but with respect to ail other mat- 
ters they may appoint inferior officials.’ ? 

(e.) Corporations. —Corporations are usually clothed with 
various rights, powers and franchises which are conferred upon 
them in order that they may be better fitted for the performance 
of certain functions in the performance of which the public has 
an interest, such, for example, as the powers of expropriation 
given to railway companies and the power of collecting tolls 
given to bridge companies. These powers being conferred for 
the purpose aforesaid are in a measure held by them in trust for 
the public, and a distinction must be drawn between such powers 
and the ordinary property and assets of the company, for the 
latter may usually be transferred by the company at will while 
the former are incapable of being transferred without legislative 
sanction.® 

(f.) Testators. —It may at first thought seem startling to say 
that a testator in any sense occupies a fiduciary position, when 
dealing by will with property which in his lifetime belonged to 
him absolutely, but when we remember that by the common law 
only a very limited right of alienation by will was given to a tes- 
tator, and that the present freedom in that respect is a statutory 
power conferred upon the testator, we are better able to under- 
stand why it is that in making a will a person is exercising a 
quasi fiduciary power which he is unable to delegate to any other 
person. 

In Hastilow v. Stobie* counsel urged the argument that the 


1 Cartmell’s Case, L. R. 9 Ch. at 3 See Brice on Ultra Vires (2d Eng. 
p. 695. ed.), 521. 
2 2d English ed., p. 614. *L.R.1P. &D. 64. 
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power of making a will is an important privilege, reposed by the 
Jaw in persons of sound mind and of full age for the due exer- 
cise of which they are personally responsible, that a testator is 
not at liberty to delegate this power to another and that if he ex- 
ercises it at all he must do it himself, and effect was given by the 
court to this argument. 

It is, however, open to a testator to give to a third person the 
option of deciding whether a testamentary instrument executed 
by him shall take effect as a will or not. Thus in The Goods of 
Smith? the facts were that the testator wrote a codicil with his 
own hand which concluded as follows: ‘+ I give my wife the op- 
tion of adding this codicil to my will or not as she may think 
proper or necessary.’’ It was held that the validity of this paper 
was conditional on the assent of the wife, and that as she elected 
not to avail herself of its provisions it ought not to be included 
in the probate. Lord Penzance, in giving judgment, said: ¢¢ It 
is true that a testator cannot confide to another the right to make 
a will for him, and it is equally true that he cannot leave to 
another a power to revoke his will after his death, because the 
statute says that wills shall be revoked only in the manner pre- 
scribed by it, and if a will be destroyed by some person other 
than the testator, it must be destroyed in the presence of the tes- 
tator and by his direction, but there is nothing in the statute to 
prevent a man from saying that the question whether a paper 
shall be operative or otherwise shall depend upon an event to 
happen after his death.’’ 

(9.) Judicial Oficers.— From the very nature of the duties of 
judges and other persons in judicial positions, it follows that the 
trust reposed in them is of a personal nature and that those who 
repose the trust are entitled to have an independent exercise of 
the judgment and discretion of the individual officer and cannot 
have imposed upon them the judgment of some third person act- 
ing under a delegated authority. 

A magistrate can have no assistant nor deputy to execute any 
part of his employment. The right is personal to himself and 


' See, also, Cleave v. Cleave, L. R. 2. R.1P. & D. 717. 


1P. & D. 655. 
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a trust that he can no more delegate to another than a justice of 
the peace can transfer his commission to his clerk. 

This rule applies not only to the judges of the various courts, 
but also to justices of the peace, arbitrators and all other per- 
sous having vested in them a power to adjudicate upon and decide 
between the conflicting claims of third persons. 

By acertain statute the justices of the peace in Quarter Sessions 
were authorized in certain cases to make an order to divert and 
stop up certain old highways and to purchase the ground for, 
and appropriate and set out new highways in lieu thereof, so as to 
make the same nearer or more commodious to the public. 

Acting under this statute certain justices in Quarter Sessions 
did make an order directing surveyors employed by them to 
divert and stop up an old highway and to purchase the ground 
for a new highway in lieu thereof, and to make such new high- 
way. 

Exception was taken to the validity of this order on the ground 
that the statute required the justices in Quarter Sessions to decide 
judicially upon the whole matter and that the justices could not 
authorize the surveyors to exercise these judicial functions, and - 
effect was given by the Court of Queen’s Bench to this exception. 

Arbitrators may adopt the opinion of a third person and 
make an award in accordance with that opinion, but they must 
exercise their own judgment in adopting the opinion and it would 
not do for them to simply make their award upon the opinion of 
another without exercising their own discretion in the matter.* 

Ata trial before a sheriff upon a writ of trial a verdict was 
taken for the plaintiff with one shilling damages, subject to a 
reference, both parties consenting that the arbitrator should have 
power to order a verdict to be entered for either party. The 
arbitrator made his award and ordered a verdict to be entered for 
the defendant and that was accordingly done and judgment was 
signed thereon. The Court of Exchequer set aside the verdic 


1 See per Lord Camden in Entinck 8.) 509, and see Anderson v. Wallace, 
v. Carrington, 19 How. State Trials, 38Cl. & F. 26; Hopcraftv. Hickman, 2 


1063. Sim. & St. 130; Eastern Counties Ry. 
2The Queen v. The Newmarket Co. v. Eastern Union Ry. Co., 3 De G. 
Railway Co., 15 Q. B. 702. J. & S. 610; Emery v. Wase, 5 Ves. 


8 See Whitmore v. Smith, 7 Ex. (N. 848. 
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and judgment on the ground that these were judicial acts and the 
sheriff has no power to delegate to the arbitrator any authority 
with regard thereto; but the court refused to interfere with the 
award which had been made pursuant to the agreement of the 
parties.? 

Ministerial or executive officers who merely perform the com- 
mands of other persons and do not exercise an independent dis- 
cretion of their own must be carefully distinguished from those 
exercising judicial functions, for while the rule is as stated with 
regard to the latter, it is within the power of the former to ap- 
point a deputy, and it is within the power of those officers who 
usually exercise judicial functions to authorize other persons to 
do for them such acts as are ministerial only in their nature. 

‘‘]t is quite clear that for mere ministerial purposes every 
public officer may appoint a deputy for the performance of acts 
which do not require any exercise of discretion or judgment. 
Such duties as churchwardens and overseers often have to per- 
form could not be performed at all if they were always obliged 
to act in person and could not act by deputy. They might often 
be required to perform the same kind of duty at two different 
places at one and the same time, which they would be unable 
to do unless they had the power of deputing the performance of 
the act.’”? 

‘* A ministerial officer may appoint a deputy,’ although a judi- 
cial officer cannot.’’* The overseer of a township may execute 
by a deputy a warrant directed to him to levy a rate, such an act 
being of a purely ministerial character,’ but the deputy of a 
public official invested with discretionary powers may not appoint 
a deputy to act under himself.® 

(A.) Legislatures. — It has been said with regard to the British 
Parliament that it can do everything but make a woman a man 
anda man awoman. This is a humorous way of putting the 
truth which is, that its powers are so great that the limits thereof 


1 Wilson v. Thorpe, 6 M. & W. 721. * Per Parke, B., Walsh v. South- 
2 Per Pollock, C. B., in Walsh v. worth, supra. 
Southworth, 6 Exch. at 156. 5 Tb. 150, 156. 

$1 Roll. Abr. 591, tit. “ Deputie.”’ ® Jones v. Williams, 2 Dowl. (x. 8.) 
938. 
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can scarcely be defined. In this respect it differs widely from 
legislative bodies such as the Parliament of the Dominion of 
Canada, the Legislatures of the various Canadian Provinces and 
the various local Municipal Councils, each of which has a limited 
authority defined by a written constitution. 

A body like the British Parliament can legislate with regard to 
any act or set or series of acts and can in all cases make lawful 
that which was formerly unlawful or vice versa, but it has been 
much questioned whether subordinate legislative bodies, like 
those above referred to, can validly delegate their powers or any 
portion thereof, to any person or body of persons, to be acted 
upon or enforced in the discretion of the latter. 

In the International Bridge Company v. The Canada Southern 
Railway + the question arose whether the Dominion Parliament 
had subjected a Canadian corporation to the legislative authority 
of the United States Congress, and Vice-Chancellor Proudfoot, 
in giving judgment, says :* ‘* Were the Canadian Parliament to 
endeavor to do so, to say that Canadian subjects and Canadian 
corporations were to be subject to legislation that might be passed 
by Congress, it would, I apprehend, be unconstitutional; it 
would be authorizing a foreign power to legislate for its sub- 
jects; an abdication of sovereignty inconsistent with its relation 
to the empire of which it forms a part.”’ 

In Regina v. O’Rourke* a prisoner by his plea challenged the 
array of the jury panel on the ground that the Dominion Parlia- 
ment has sole jurisdiction in matters of procedure in criminal 
cases, and that the said Parliament has no authority to delegate 
its powers in this respect to the Provincial Legislature, and that 
the jury panel in question was selected in accordance with the 
provisions of the statute of the Legislature of Ontario, and that 
the statute of the Dominion Parliament, enacting that every per- 
son qualified as a juror in criminal cases, according to the laws 
which may be then in force in any Province of Canada, shall be 
qualified to serve as such juror in that Province, whether such 
laws, were passed before or be passed after the coming into force 
of the British North America Act, subject always to any pro- 


1 28 Gr. 114, 2 At p. 134. 3 32 U. C. C. P. 388. 
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vision in any act of the Parliament of Canada, was ultra vires of 
the Dominion Parliament and void for the reasons aforesaid. 

The Court of Common Pleas allowed a demurrer to this plea. 

Chief Justice Wilson? says: ‘* There is no delegation by the 
Dominion Parliament of the power to enact jury laws for the 
criminal courts in Ontario. What is done is by a positive en- 
actment of the Dominion, that a certain law in force in Ontario 
shall, for the Dominion purposes, be the law of the Dominion. 
It is a Dominion law enacted not in extenso, but by relation and 
reference to a law of Ontario. 

If the Dominion Parliament enacted that Dominion officers in 
Ontario should have the like tenure of office which the pro- 
vincial officers performing similar duties in the respective | 
provinces had, that legislation by relation and reference would 
not be a delegation of power, because the Provincial Legislature 
would have no choice in accepting or acting upon or rejecting 
the Dominion enactment, and they have no power to alter or re- 
peal it, although they may defeat it or change it by altering their 
own legislation to which the other has relation. 

A valid contract may be made by relation, as if one agree to 
sell the like goods and quantity of them at the like price he has 
sold them at, or may sell them at, to a named third person. So 
a conveyance in fee simple may be made by conveying the land 
to the grantee in like manner and for the like estate therein as 
the grantor has sold certain other land to a named third person, 
or by which such third person has and holds his land, without the 
important word heirs. And in like manner an agreement good by 
relation may be defeated by the act of one to whom or to whose 
condition the reference is made, as to pay an annuity to one so 
long as a third person shall remain unmarried, or shall retain a 
certain office, or shall live in a particular house. Yet no one 
would say that there was any delegation of power by the grantor 
of the annuity to the person upon whose act the continuance of 

the annuity depended, because he, by his own act, could defeat 
the grant. 
In not one of these cases is there the least grant of power, nor 
do I think the Dominion has granted any such power to this 


1 At p. 402. 
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Province. It is an enactment that while such a law exists in the 
Province, the Dominion enactment shall have a certain operation 
in that Province, or it is a declaration that the provincial law shall, 
while in force, be and shall be accepted by the Dominion as its 
own law throughout the Province for its own purposes; and such 
an enactment is valid and unobjectionable.”’ 

This judgment was, under a writ of error, reviewed by the 
Court of Queen’s Bench,! and affirmed by that court. 

Hagarty, C. J., in delivering judgment in the same case, says: 
** It seems to me to be very clear that the Dominion Parliament 
by this act of 1869 adopted, and as it were, confirmed the existing 
provincial jury laws, and also declared that future provincial laws 
on that subject should be equally adopted and confirmed, subject, 
however, to their own right of control by any existing or future 
act. 

‘¢ This need not be read as technically a delegation of their own 
authority, but rather, in the language of Wilson, C. J., an ac- 
ceptance of the provincial law and a legislation by relation and 
reference to that law. 

‘* But if it were directly a delegation of power, I am not pre- 
pared to hold it erroneous. 

‘¢ The Dominion is supreme in criminal law and procedure and 
may, I assume, exercise its powers in such fashion as it may 
deem expedient.”’ 

The case in which this question of delegation of legislative 
power has been most vigorously canvassed is Regina v. Hodge.” 

In that case the Board of License Commissioners for Toronto, 
acting under provincial statute, passed resolutions regulating and 
restricting the sale of intoxicating liquors and imposing a penalty 
for breach thereof. The defendant was convicted and fined for 
such a breach and that conviction was quashed by the Court of 
Queen’s Bench upon the ground that the Legislature of Ontario 
has no power to delegate its authority and enable the license 
commissioners to create new offenses and provide for punishing 
them. 


In nearly all of the cases touching upon this question, the de- 


1 1 Ont. R. 464. 2 46U.C. R. 141; 7 App. R. 246; L. R. 9 App. Cas. 117. 
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cision of the Privy Council in Regina v. Burah,? is referred to as 
an authority for the proposition that the Colonial Legislatures are, 
in no sense, delegates of the Imperial Parliament, but that they 
have, when acting within their prescribed limits, plenary powers 
of legislation as large and of the same nature as those of the Im- 
perial Parliament. That was a case where the Indian Legisla- 
ture conferred upon the lieutenant-governor of Bengal the 
power to determine whether a certain act of that Legislature 
should be applied to ‘a certain district, and it was held by the 
Privy Council that that act was intra vires of the Legislature. 

Hagarty, C. J., says with reference to the judgment in that 
case: ? ** The distinctions here pointed out are very intelligible. 
Naming an official to fix the time for the operation of a law to 
commence, or thearea over which it was to extend, must bea very 
different matter from appointing an official to declare what shall 
be the law and what punishment shall be appointed for its in- 
fraction. Conditional legislation and a delegation of power to 
another body must always be very distinguishable.’’ His Lord- 
ship then proceeds: ‘* Assuming that the Legislatures can them- 
selves impose these restrictions and annex to their violations 
these penalties, can they delegate their power exercisable in 
their discretion to the discretion of any person or number of 
persons outside their assembly? * * * It seems very diffi- 
cult, in our judgment, to hold that the Confederation Act gives 
any such power of delegating authority, first of creating a quasi 
offense and then of punishing it by a fine or imprisonment. We 
think it. a power that must be exercised by the Legislature 
alone.”’ 

The decision in that case was reversed by the Court of Appeal.® 
Chief Justice Spragge in giving judgment says:* ** Lord Selborne 
gives his idea of the kind of power that cannot be delegated 
when he says at p. 905° that ‘the governor-general in council 
could not by any form of enactment create in India, and arm with 

general legislative authority, a new legislative power not created 


1 L. R. 3 App. Cas. 889. * At p. 254. 
2 In Regina v. Hodge, 46 U. C. R. at 5 Regina v. Burah, L. R. 3 App. 
151. Cas. 

37 App. R. 246. 
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or authorized by the council’s act.” But no part of his judgment 
countenances the idea that a legislative body may not delegate to 
others authority to make rules, orders, by-laws or whatever may 
be necessary to carry into effect enactments of the Legislature it- 
self.’’ His lordship then points out numerous instances in 
which the Legislature of the late Province of Canada delegated 
more or less power to other bodies or persons in connection with 
the carrying out and enforcement of provincial laws. 

Mr. Justice Burton takes higher ground,! and referring to 
Provincial Legislatures within the Dominion of Canada he says: 
‘* The Legislatures so elected have a delegated authority it is true, 
but it is of the same character as the Imperial Parliament, who 
are collectively the delegates of the whole people,’’ and then, re- 
ferring to the powers in question.conferred upon the commis- 
sioners, he says: ‘*If these are powers which the Imperial 
Parliament could have delegated then they can equally be so dele- 
gated by the Legislature of our own Province; if not, then it is 
unnecessary to add that they cannot be so dealt with by a Pro- 
vincial Legislature.”’ 

This decision of the Court of Appeal was sustained by the 
Privy Council.? Sir Barnes Peacock in delivering the judgment 
of that court says: * ‘* It was urged at the bar that a Legislature 


committing important regulations to agents or delegates, effaces 


itself. That is not so. It retains its powers intact, and can, 


whenever it pleases, destroy the agency it has created and set up 
another, or take the matter directly into its own hands. How 
far it shall seek the aid of subordinate agencies, and how long it 
shall continue them, are matters for each Legislature and not for 
courts of law to decide.” 

The latest case upon the subject is Powell ». Apollo Candle Co.‘ 
Sir R. P. Collier in delivering the judgment of the Privy Council 
in this case, refers to Hodge v. The Queen and Regina v. Burah, 
and says: ® ** These two cases have put an end to a doctrine which 
appears at one time to have had some currency, that a Colonial 
Legislature is a delegate of the Imperial Legislature. It is a legis- 
1 p. 278. 


410 App. Cases, 282. 
2 L.R. 9 App. Cas. 117. 5 p. 290. 
3 At p. 132. 
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lature restricted in the area of its powers, but within that area 
unrestricted and not acting as an agent or delegate.”’ 

This question of the right of legislative bodies to delegate their 
functions is pretty fully discussed in Cooley on Constitutional 
Limitations, where it is stated that ** one of the settled maxims in 
constitutional law is, that the power conferred upon the legislature 
to make laws cannot be delegated by that department to any 
other body or attorney.”’ 

This is said with regard to the Legislatures of the States of the 
American Union, where the omnipotence of Parliament is not 
recognized to the extent that it is in Great Britain and her colo- 
nies, and, as we have seen, it follows, therefore, that that which 
is a settled maxim with regard to the Legislatures of the 
American Union, has no application to the various Legislatures of 
colonies like the Dominion of Canada; but as is pointed out in 
Cooley on Constitutional Limitations,’ the maxim is one of gen- 
eral application, not only to legislatures as usually so termed, 
but also to all inferior bodies exercising legislative functions, such 
as municipal corporations, and with regard to these inferior 
bodies, the maxim will probably be found to be one of general 
application even in colonies where the maxim does not apply to 
the Legislatures, strictly so called. 

In Dillon on Municipal Corporations,’ there is a discussion 
upon the delegation of powers by municipal corporations. In 
section 96 it is said: ‘** The principle is a plain one that the pub- 
lic powers devolved by law or charter upon the council or gov- 
erning body to be exercised by it when and in such manner as it 
shall judge best cannot be delegated to others,’’ and authorities 
are there cited to show that when by charter or statute, local im- 
provements, to be assessed upon the adjacent property owners, are 
to be constructed in ‘*such manner as the common council shall 
prescribe ’’ by by-law, it is not competent for the council to pass 
a by-law, delegating or leaving to any officer or committee of the 
corporation power to determine the mode, manner or plan of the 
improvement, and also that when a power, such for example as 
the power to issue licenses, is granted by law, or by by-law duly 


1 5th ed. 139 et seq. 2 Sth ed. 249 et seq. 5 Secs. 96, 716, 779. 
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passed, to the mayor and aldermen, the aldermen cannot delegate 
the powers to the mayor alone; and that when a charter gives a 
city power to require streets to be paved **in all cases where the 
city council shall deem it necessary,’’ the council cannot by by- 
law make the mayor the judge of the necessity for paving; and 
that where a charter gives a city council power to construct sewers 
of such dimensions ‘* as may be prescribed by ordinance ’’ the 
council cannot require sewers to be constructed of such dimen- 
sions as may be deemed requisite by the city engineer. 

‘* But the principle that municipal powers or discretion cannot 
be delegated does not prevent a corporation from appointing 
agents and empowering them to make contracts, nor from ap- 
pointing committees and investing them with duties of a minis- 
terial or administrative character.’?} - 

(7.) The Crown. —The king, as the fountain of justice, has by 
virtue of his royal prerogative the power of appointing all judges 
and magistrates, but the king is not able to authorize some other 
person to appoint magistrates.” 

In Jewison v. Dyson*® Lord Abinger says: ‘‘ The grant to a 
well known existing officer of judicial power is good; but the 
crown cannot grant the power of delegating it to athird person.’’ 

In that case it was held that the Duke of Lancaster had by vir- 
tue of a grant from the king, power to appoint a coroner within 
the Duchy of Lancaster, and Lord Abinger, in giving judgment,® 
says: ‘*It is said that the coroner is a judicial officer; but that 
argument consists in attributing two uses to the word ‘ judicial’ 
using the popular sense of the word in order to cover an argu- 
ment that is derived from the use of the word in a strictly legal 
sense. Many officers may be called judicial to a certain extent, 
who are not judicial within the general meaning of the law which 
says that the crown cannot delegate to another its right to ap- 
point judicial officers. Is it to be said that the officers of this 
court are judicial officers? And yet they do much more in the 
character of judicial functionaries than coroners do. There are 


1 Dillon on Municipal Corporations, 39M. & W. at p. 569. 


sec. 96. * See the authorities cited arguendo, 
2 Reg. v. Dulwich College, 17Q. B. _ p. 569, 570. 


at 615. 5 p. 585. 
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many other officers who, to a certain extent, in the popular sense 
of the word, are called ‘ judicial’ and yet are not judicial officers 
to determine cases inter partes ; for it is to that, that the power of 
the crown is limited, that it must not delegate the right of ap- 
pointing to the administrationof justice to be performed by the 
delegate and divest itself of the power of administering justice to 
all its subjects.’’ 


Il. Errect or DELEGATION. 


The mere fact that a trustee is committing a breach of trust 
when he conveys away the trust property and attempts to 
empower another person to exercise the power which has been 
personally intrusted to himself will not prevent the legal estate 
in the lands or other property from passing to the grantee who 
will continue to hold it as trust property,! but such person can- 
not exercise any discretionary power over the property and cannot 
make title to a purchaser thereof.? 

The original trustee, notwithstanding any attempt on his part 
to hand over the trust to another, will continue liable for all the 
acts of that other in connection with the trust.* 

Where an agent or other person standing in a fiduciary posi- 
tion attempts to appoint some third person to act in his place, 
the principal cannot maintain an action against that person by 
reason of want of privity. Thus where a defendant in an action 
paid money to his solicitor to satisfy the claim of the plaintiff, 
and the solicitor forwarded the same to his town agent to be 
handed to the plaintiff, and the town agent applied it in payment 
of a claim which he had against the solicitor, it was held that the 
defendant had no remedy as against the town agent by reason of 
the want of privity between them.* 

On the other hand, and for the same reason. the sub-agent is 


1 Stevens v. Austen, 3 El.& El. 497. v. Hulme, 2 M. & K. 682; Turner v. 
2 See Berger v. Duff, 4 Johns. Ch. Corney, 5 Beay. 517. 
868, Ingram v. Ingram, 2 Atk. 88. 4 Cobb v. Becke, 6 Q. B. 930. As 
3 Adams v. Clifton, 1 Russ. 297; illustrating the same principle see 
Wilkinson v. Parry, 4 Russ.272; Hulme Stephens v. Babcock, 3 B. & Ad. 354; 
Pinto v. Santos, 5 Taunt. 447. 
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unable to maintain an action against the principal for any serv- 
ices rendered. ‘Thus where the defendants employed shippers to 
transport certain merchandise for them, and these shippers, with- 
out the privity of the defendants, delegated the entire employ- 
ment to the plaintiff, it was held that the latter could not maintain 
an action against the defendants for compensation for his services.' 


A. H. Marsa. 


TORONTO, CaNaDa. 
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THE MEDICAL JURISPRUDENCE OF INEBRIETY.? 


In a discussion like that proposed before the Medico-Legal 
Society, in which the question is to be considered by such able 
medical men from the medical side or standpoint, it has seemed 
to me that it would be of interest to both professions, as well as 
to laymen, to have the inquiry made as to those relations which 
attach by law to inebriety, as well in the civil and domestic rela- 
tions of the inebriate, as in regard to crimes committed by per- 
sons while acting under the influence of intoxicants or while in a 
state of intoxication. 

What, then, is the present legal status of the question? 

I shall briefly state (but have neither opportunity nor space to 
discuss), what I believe to be the law upon the subject, citing and 
grouping authorities, the civil side first, and the question of 
criminal responsibility second. 

I. Civil Relations. —1. Intoxication was regarded by the 
common law, when complete and characterized by unconsciousness, 
as a species of insanity. Lord Coke’s fourth manner of ‘* non 
compos mentis’’ was, ‘¢4. By his own act as a drunkard.’’? 

Delirium tremens, which results directly from habits of intox- 
ication, is inlaw considered to be a form of insanity, and this has 
been repeatedly held by the courts.’ 

It has always been a well-settled rule of law that no person 
can make a contract binding upon himself, while he is wholly de- 
prived of his reason by intoxication. This would be true as to 
deeds, wills, all instruments and obligations of every kind.‘ 


1 Read before the Medico-Legal So- St. 77; Carter v. The State, 12 Texas 


ciety of New York, November 9, 1887. 
Furnished from advance sheets of the 
Medico-Legal Journal. 

2 Coke Litt. 248, a; Beverly Case, 
Coke, 124; Buswell on Insanity, sec. 
295. 

3 Macconehey v. The State, 5 Ohio 


VOL. XXI. 


App. 500; Buswell on Insanity, sec. 
158; Erwin v. State, 10 Texas, 700. 

4 Prentice v. Achorn, 2 Paige, 30; 
Pitt v. Smith, 3 Camp. 33; Cole v. 
Robbins, Bul. N. P. 172; Morris v. 
Clay, 8 Jones (N. C.), 216; King »v. 
Bryant, 2 Hayw. 394; White v. Cox, 3 


63 


ery. 
"Ss to 
‘ith. 
loy- 
tain 
| 


956 THE MEDICAL JURISPRUDENCE OF INEBRIETY. 


This rule is not changed where the intoxication was not pro- 
cured by the other party to the contract, but is voluntary on the 
part of the drunkard.! 

By the common law, as well as by the New York statute, a 
testator must, at the time of the execution of a will, be of 
** sound mind and memory,’ and it is as requisite to have the 
presence of a ** disposing memory,’’ as a ‘*sound mind.”’? 

(.) By common law and by statute law an intoxicated person 
is thereby rendered incompetent as a witness. The statute law 
usually classifies such intoxicated persons as lunatics, and the 
provisions frequently apply similarly to each, and to both.® 

(c.) In the marriage contract, which in some cases is treated 
on different grounds from all other contracts, from the necessity 
of the case, and consequences upon consummation, the sound 
general rule has been: that if the party was so far intoxicated, 
as not to understand the nature and consequences of the act, this 
would invalidate the contract.‘ 

2. The analogy between lunacy and total intoxication, or even 
habitual drunkenness, is doubtless most marked in the statutes of 
the various States regarding the care and custody of the persons 
and estates of lunatics, idiots and habitual drunkards. 

(a.) By English law the Lord Chancellor, as the direct repre- 
sentative of the Crown, has always exercised the right of assum- 
ing the custody and control of the persons and estates of all those 
who, by reason of imbecility or want of understanding, are inca- 
pable of taking care of themselves. 

Writs de lunatico inquirendo were issued in cases to inquire 
whether the party was incapable of conducting his affairs on 
account of habitual drunkenness. 

The Supreme Court of every American State would doubtless 


Hayw. 78; Buswell on Insanity, sec. Mich. 482; Lowder v. Lowder, 58 Ind. 

393. 538; Converse w. Converse, 21 Vt. 
1 Wigglesworth v. Steers, 1 Hen. & 168. 

Man. 70; Barrett v. Buxton, 2 Aiken, 3N. Y. Rev. Stat.; Gen. Stat. 

167. Minn. 1878, ch. 73, sec. 9, subd. 1; 
2N. Y. Rev. Stat., art 2, ch. 6, par. Connoly v. Lynch, 27 Minn. 435. 

2, sec. 20, 5th ed.; Forman’s Will, 54 4 Johnston v. Browne, Ferg. Const. 

Barb, 274; Van Guyslingv. Van Kuren, Law Rep. 229. 

35 N. Y. 70; Aiken v. Weekerly, 19 
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have the right which the Court of Chancery exercised under the 
law of England in the absence of any statute law. This must be 
so in the nature of things in American States; the principle has 
been exercised and adjudicated on in Kentucky, Maryland, 
Illinois, Indiana and North Carolina.! 

The legislatures of the various States have vested this power 
by statutory enactments in various tribunals, for example in New 
York, by the old law in the Chancellor; in New Jersey in the 
Orphans’ Court; in South Carolina equally in the law and equity 
sides of the courts, and now in New York, where the distinction 
between law and equity has been abolished, in the Supreme 
Court, which exercises it. 

It will be observed that in many of the American States the 
habitual drunkard even, is classified and treated under the same 
provisions and in the same manner as the lunatic and the idiot, 
notably in Pennsylvania, New Jersey, Maryland, Illinois, New 
York and many other States. 

Taking New York as a fair illustration of the principle, it has 
been held by the courts, that all contracts made by habitual 
drunkards, who have been so adjudged in proceedings de lunatico 
inguirendo are actually void.? And that the disability of the 
habitual drunkard continues after the committee has been ap- 
pointed even when he is perfectly sober and fully aware of the 
nature and consequences of his acts.® 

It has also been held that habitual drunkenness, being estab- 
lished, is prima facie evidence of the subject’s incapacity to 
manage his affairs.‘ 

We may then assume, in considering the medical jurispru- 
dence of inebriety, that the law has always regarded and treated 
intoxication as a species of mental derangement, and has con- 
sidered, and treated the habitual or other drunkard, as entitled 
to the special care and protection of courts of equity in all mat- 


1 Nailor v. Nailor, 4 Dana, 339; Col- 2 L’Amoureux v. Crosby, 2 Paige, 
ton, In re, 3 Md. Ch. 446; Corrie’s 422. 
Case, 2 Bland’s Ch. 448; Tomlinson 3 Wadsworth v. Sharpsteen, 8 N. 
v. Devore, 1 Gill, 845; Dodge v. Cole, Y. 388. 
97 Ill. 838; McCord v. Ochiltree, 8 * Tracy, In re, 1 Paige, 580; 1 Rev. 
Biackf. 151; Lathan wv. Wiswall, 2 St. (2d ed.) ch. 5, tit. 2, sec. 1. 
Tred. Eq. 294. 
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ters relating to his civil rights, his domestic concerns, his ability 
to make contracts, his intermarrying and disposing of his prop- 
erty by deed, gift or devise. 

The law has gone farther, for it has thrown around him its 
protecting arm and shield, when it is satisfied that he has be- 
come so addicted to drink as to seriously interfere with the care 
of his estate, and the courts have then come in and taken abso- 
lute control, of both person and estate of drunkards, in their own 
interest and for their presumed good. 

Medical men should keep in mind the distinction running all 
through the jaw between insanity and irresponsibility. The 
medical view, that irresponsibility should follow where insanity 
exists, has nowhere been conceded by the law, and this distinction 
must be borne in mind in the subject here under consideration. 

Il. Criminal [elations. —This brings us to the second ques- 
tion: The relation of the inebriate to the criminal law for illegal 
acts, committed while intoxicated, which seems more harsh in its 
practical effect than the principles which govern him in his civil 
and social relations to society and ‘the State. 

This sceming hardship, however, is due to the capacity of the 
drunkard, considered objectively, for wrong-doing. In the one 
case his position as a civil agent is that of a unit of society 
merely —one who is, as it were, to be ‘* saved from himself; ”’ 
in the other case, the criminal aspect of the drunkard, it is the 
weal of society which is to be conserved and protected. 

1. That form of intoxication which results in the total or 
partial suspension of or interference with the normal exercise of 
brain function, is regarded at law as mental unsoundness and 
sometimes amounts to a species of insanity. It has been held at 
law to be a voluntary madness, caused by the wilful act of the 
drunkard, and the decisions have been uniform that where reason 
has been thus suspended by the voluntary intoxication of a person 
otherwise sane, this condition does not relieve him from the con- 
sequences of his criminal acts, or, more carefully stating it, from 
acts committed by him in violation of law, while in that state.! 


1 Kenney v. People, 31 N.Y. 330; 266; Freery v. People, 54 Id. 319; 
27 How. 202; 18 Abbott, 91; Loner- People v. Porter, 2 Park. 214; People 
gan v. People, 6 Park. 209; 50 Barb. vv, Fuller, Jd. 16; People v. Wildey, Id. 


th 
ur 
w 
s¢ 
st 
a 
s 


THE MEDICAL JURISPRUDENCE OF INEBRIETY. 959 


(a.) There are decisions which go to the length of holding 
that the law will not consider the degree of intoxication, whether 
partial, excessive or complete, and even that if the party was 
unconscious at the time the act was committed, such condition 
would not excuse his act ; and, in some cases, judges have gone 
so far, as to instruct juries that intoxication is actually an aggra- 
vation of the unlawful act, rather than an excuse.! 

But the better rule of law now undoubtedly is, that if the per- 
son, at the moment of the commission of the act, was unconscious 
and incapable of reflection or memory, from intoxication, he 
should not be convicted. 

There must be motive and intention to constitute crime ; and in 
such a case the accused would be incapable from intoxication 
of acting from motive.’ 

(6.) The reasons upon which the rule of law rests may, with 
great propriety, be considered, and should be carefully studied, 
before any attempt at criticism is made. 

1. The law assumes that he who, while sane, puts himself vol- 
untarily into a condition, in which he knows he cannot control his 
actions, must take the consequences of his acts, and that his in- 
tentions may be inferred.® 

2. That he who thus voluntarily places himself in such a 
position, and is sufficiently sane to conceive the perpetration of 
the crime, must be assumed to have contemplated its perpetra- 
tion.* 

3. That as malice in most cases must be shown or established 
to complete the evidence of crime, it may be inferred, from the 


19; Dammaer’s Case, 15 St. Tr. 522; supra; State wv. Thompson, supra; 


Frost’s Case, 22 St. Tr. 472; State v. 
Toohey, 2 Rice Dig. (S. C.) 105; Peo- 
ple v. Rogers, 18 N. Y. 9; State v. 
Thompson, Wright, 617 (Ohio); Swan 
v. The State, 4 Humph. 136; Com- 
monwealth v. Hawkins, 3 Gray, 463 
(Mass.); Cluch v. State, 40 Ind. 264; 
State v. Thompson, 12 Nev. 140. 

1 People v. O’Connell, 62 How. Pr. 
436; People v. Robinson, 1 Parker Cr. 
Rep. 649; Rex v. Carroll, 7 C.& P. 145; 
Dammaer’s Case, supra; Frost’s Case, 


United States v. Forbes, Crabbe, 558; 
Blk. Com. 26; 1 Coke, 247. 

2 Buswell on Insanity, sec. 446, 
note 6; People v. Rogers, 18 N. Y. 9, 
Denio; Cluck v. State, 40 Ind. 264; 
Kenney v. People, 31 N. Y. 330. 

3 People v. Garbutt, 17 Mich. 9; 
Commonwealth v. Hawkins, 5 Gray, 
463. 

4 People v. Robinson, 2 Parker Cr. 
235. 
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nature of the act, how done, the provocation or its absence, and 
all the circumstances of the case.’ 

In cases where the law recognizes different degrees of a given 
crime, and prevides that wiiful and deliberate intention, malice 
and premed' tation must be actuaily proved te convict in the first 
degree, itis a proper subject of inquiry whether the accused was 
in a condition of mind to be capable of premeditation? 

Sometimes it becomes necessary to inquire whether the act was 
done in heat of passion, or after mature premeditation or deliber- 
ation, in which ‘1¢ actual condition of the accused and all the 
circumstances attending his intoxication, would be impcrtant as 
bearing upon the question of previous intent and malice.’ 

(c.) The New York Penal Code lays down with precision the 
prov:.ion of law governing the question of responsibility in that 
State as follows: — 

Src. 22. Intoxicated Persons. —No act committed by a 
person, while in a state of intexication, shall be deemed less crim- 
inal by reason of his having been in such condition. But when- 
ever the actual existence of any particular purpose, motive or 
intent is a necessary clement to constitute a particular species 
or degree of crime, the jury may take inte consideration the fact 
that the accused was intoxicated at the time, in determining the 
purpose, m tive or intent with which he committed the act.’ 

(d.) Voluntary intoxication, though amounting to a frenzy, 
has been held not to be a defense when a homicide was committed 
without provocation.‘ 

(e.) Delirium tremens, however, a condition which is the re- 


1 Buswell on Insanity, sec. 450; 4 Peopie v. Rogers, 18 N.Y. 9 (re- 


Buswell v. Commonwealth, 20 Gratt. 
860. 

2 Buswell on Insanity, sec. 450; 
Hopt v. People, 104 U. S.; Penn v. 
McFall, Addison, 255; Keenanv.Com., 
44 Pa. St. 55; State v. Johnson, 40 
Conn. 136; Harte v. State, 11 Humph. 
154, and cases cited in note to Buswell 
on Insanity, sec, 450. 

3 Kelly v. Commonwealth, 1 Grant 
(Pa.), 481; Patte v. State, 9 Humph. 
663. 


versing 3 Park. 632}; Kenny v. Peo- 
ple, 81 N. Y. 830; People v. Robinson, 
1 Park. 649; 2 Id. 235; People v. 
Hammil, Jd. 223; People v. Batting, 
49 How. 392; Peopie v. Eastwood, 3 
Park. 25; 14 N. Y. 562; State v. Har- 
low, 21 Mo. 446; Shanahan v. Conn, 8 
Bush, 463; Rafferty v. People, 66 Ill. 
118; Charci v. State, 31 Ga. 424; 
Humphreys v. State, 45 Id. 190. 
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‘ 
sult of drink, and is remotely due to the voluntary act of the 


drunkard, has been held to be a defense to acts committed while 
in the frenzy, similar to the defense of insanity.? 

(f.) It has been held that when inebriety develops into a 
fixed and well-defined mental disease, this relieves from responsi- 
bility in criminal cases, and such cases will be regarded and 
treated as cases of insanity.” 

(g-) It may now be regarded as a settled rule that evidence of 
intoxication is always admissible, to explain the conduct and in- 
tent of the accused, in cases of homicide.® 

(2.) In crimes less than homicides, and especially where the 
intent is not a necessary element, to constitute a degree or phase 
of the crime, this rule does not apply. 

The practical result, however, in such cases, and in those 
States where the latter provision of the New York Penal Code 
has not been adopted, isto leave this whole subject to the judges, 
who fix the details of punishment. This is a great public wrong, 
because each judge acts on his own idea, and one is merciful and 
another harsh. If it is placed by iaw in the breast of the judges, 
it should be well defined and regulated by statute. Lord Mac- 
Kenzie well says: ‘* The discretion of a judge is the law of 
tyrants.’’ 

III. It will be observed that the law has not yet judicially 
recognized inebriety as a disease, except in the cases of delirium 
tremens — above cited — and hardly even in that case. 

It is for publicists, judges and law-makers to consider the 
claim now made, that science has demonstrated inebriety to be a 
disease. 

If this is conceded, what changes are needed to modify the 
law, as it at present stands, so as to fully preserve the rights of 


1 O’Brien v. People, 48 Barb. 274; 50 Barb. 266; O’Brien v. People, 48 


Real v. People, 55 Barb. 551; 42 New 
York, 270; Willis v. Commonwealth 
(Va.), 22; Albany Law Journal, 176; 
Maconnehey v. State, 5 Ohio St. 77; 
Carter v. State, 12 Texas App. 500; 
Buswellon Insanity, sec. 158; Erwin 
v. State, 10 Texas, 700. 

2 Lonergan wv. People, 6 Park. 209; 


Barb. 274; People v. Williams, 43 Cal. 
844; U. S. v. Drew, 5 Mason, 28; 
State v. McGonnigal, 5 Harling. 510. 

3 Lonergan v. People, 6 Park. 209; 
50 Barb. 266; People v. Hammil, 2 
Park. 223; People v. Rogers, 18 N. 
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society, in its relation to the unlawful acts of inebriates, with a 
proper and just sense of the rights of the inebriate himself? 

This contribution is made from the legal standpoint purely, 
and is designed merely to open this interesting discussion for 
both professions, to which such names as Dr. Norman Kerr, Dr. 
T. D. Crothers, Dr. Joseph Parrish, Dr. Charles H. Hughes, Dr. 
Wright and others will contribute the medical view, a discussion 
which I hope may arrest the thoughtful attention of the students 
of the subject throughout the world. 


CLarK BELL. 
New YORE. 


NOTES. 


Pouitics Unper a Wic. — At an investigation in the coroner’s 
court at Mitchellstown, Ireland, a barrister, named Harrington, ad- 
dressed to a witness the words ‘‘ scoundrel, villain, ruffian and mur- 
derer.’? Such unprofessional conduct has called forth just expressions 
of rebuke in the English lay and legal press. 


VALEDICTORY OF THE EasTERN Reporter.— The West Publishing 
Company, of St. Paul, have absorbed the Eastern Reporter, hitherto 
published by Wm. Gould, Jr., & Co., of Albany. The last number of 
that publication contains a ‘‘ Valedictory,’’ in which the publishers be- 
stow a great deal of praise upon the ‘‘ National Reporter System ”’ and 
say that ‘‘ it must ultimately prevail over any local and fragmentary 
enterprise of the same character.’’ 


Tue Law or PriMocentture. — At the last session of the Parlia- 
ment of Great Britain a bill passed the House of Lords, by a majority 
of eleven, abolishiag the law of primogeniture, prohibiting the future 
creation of estates tail, and repealing the statute known as Westminster 
2. It failed to pass the House of Commons, by reason of that body 
being engrossed in the consideration of the Irish question; but it will 
no doubt be re-introduced in the next Parliament and passed. 


Pouitics AND THE Jupiciary. — There is published in the state of 
New York, a weekly paper which seems to be the organ of the district 
courts of that state, which courts we understand to be courts of in- 
ferior jurisdiction, similar to justices of the peace. It calls itself the 
‘¢ Official District Court Record,’’ and publishes a statement signed by 
eleven justices of the District Court, approving it, and authorizing the 
clerks of their courts to furnish it with a weekly list of all judgments 
entered, and full particulars thereof. This is well enough; but there is 
another feature of this journal that is to be regretted. Itis a 
thoroughly partisan organ, and illustrates the fact that our public life 
is so degraded that a partisan newspaper may sustain a kitchen con- 
nection with the judicial courts. 
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Looks Too Mititary.— In the case of Yeomans v. Yeomans,! a judge 
in Georgia assumed jurisdiction to hear a wife’s petition for alimony, 
at chambers. The Supreme Court held that he had no such jurisdic- 
tion. Ingiving the opinion of the court, Bleckley, C. J., said: — 


‘Tt looks too military for a judge to sit in his chambers, and there call before 
him the heads of families, and order them peremptorily to do thus and so in the 
way of furnishing support to their wives and children, though living apart from 
them, until a suit of some sort has been instituted in some court, either of law 
or equity. We think the statute does not contemplate anything so anomalous 
in a time of peace, and we cannot construe it as a war measure.” 


BuyineG THe Jupiciat Orrice. — The Albany Law Journal says: — 


“It is notorious that some of these persons [the occupants of the bench in 
New York City] have given from $15,000 to $25,000 for their offices, under the 
shallow pretense of ‘ election expenses; ’ that one of them once gave his check 
for $25,000, and allowed it to go to protest, but afterward redeemed it; that 
many of them have favorite referees to whom or to whose friends they are 
under pecuniary obligations, which they pay off with fat references; and so on. 
These things are common talk in the profession and outside. Why does not the 
Bar Association look to these injurious rumors? Mr. DeLancey Nicoll has had the 
honesty and manliness to refuse to be ‘ assessed’ a single penny. He deserves 
the office of district attorney for every reason, but we hope he will refuse the 
offers of l.ix friends to pay his ‘assessment.’ Refuse to be a party to bribery 
and corruption, and punish it wherever it may exist, we say.”’ 


It should be added that Mr. Nicoll was too honest to be elected. 


Inpians AMENABLE TO THE Crvit Law. — Eskminizin, the old Chirac- 
hua Apache, attempted to assist a party of Indian thieves and to resist 
the lawful authority of the sheriff of Pinal county, in the Territory of 
Arizona. He resisted arrest, and the sheriff called for military assist- 
ance. General Howard thereupon wrote to Governor Zulick, asking 
him to ‘‘ see to the matter before a stampede and terrible war is in- 
augurated.’’ The governor promptly sent the following reply: — 

‘¢Tf the sheriff is armed with legal process directed to arrest San Carlos In- 
dians for crimes committed either on or off the reservation, he should be given 
all necessary assistance. Indian criminals are amenable to law, the same as 


other criminals, and the mandates of the courts must be obeyed. Resistance to 
such authority constitutes an additional crime.” 


This reply does him credit. The way to deal with our Indians is to 


1 3 South East. Rep. 354. 
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make them citizens, and, when they commit crime, to catch them, 
try them by jury, and punish them, exactly as we punish other crim- 
inals. 


Prizes ror Essays oN Mepico-Lecau Supsects. — The Medico-Legal 
Society of New York announces the following prizes for original 
essays On any subject within the domain of medical jurisprudence or 
Forensic Medicine. 1. For the best essay — One hundred dollars, to 
be known as the Elliott F. Shepard Prize. 2. For the second best 
essay — Seventy-five dollars. 3. For the third best essay — Fifty 
dollars. The prizes to be awarded by a commission, to be named by 
the president of the society, which will be hereafter announced. Com- 
petition will be limited to active, honorary and corresponding members 
of the society at the time the award is made. It is intended to make 

- these prizes open to all students of Forensic Medicine throughout the 
world, as all competitors may apply for membership in the society, 
which now has active members in most of the American States, in Can- 
ada and in many foreign countries. All details of the award will be 
determined by the executive committee of the Medico-Legal Society 

of New York. The papers must be sent to the president of the 

Medico-Legal Society of New York, on or before April 1, 1888, or de- 

posited in the post office, where the competitor resides, on or before 

that day. The name of the author of any paper will not be communi- 
cated to the committee awarding the prizes. All persons desiring to 
compete for these prizes will please forward their names and address to 
the president or secretary of the Medico-Legal Society of New York. 

In case the essay is written in a foreign tongue, it should be accom- 

panied by a translation into the English language. 


Tue Law’s Detar. — The Virginia Law Journal, complaining about 
the delays of criminal justice, says: — 


“The Cluverius case dragged its slow and painful length along for nearly two 
years between the crime and the execution of the criminal, and the wife-mur- 
derer, Puryear, has only just paid the penalty after more than two years from 
the commission of the deed. There is simply no excuse for these delays of 
justice, which only weaken the authority of the law and tempt the people to 
take it into their own hands. The penalty of the law should be inflicted without 
sentiment or pity, and with no greater delay than is necessary for a fair trial; 
and the machinery of the law should be adapted to thisend. In England mur- 
derers are hanged within three or four months at most, while with us they dis- 
port themselves in the courts and the public press for two years or more, unless 
they are lynched. It should never be forgotten that it is not the severity of the 
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punishment, but its speediness and certainty, which detercrime. And we must 


be prepared to administer justice by this rule or expect to see it snatched by 
the hand of violence, with all the brutalizing influences that follow.”’ 


Our esteemed contemporary should know that the examples which 
he cites would be regarded as swift justice in Missouri. It overlooks 
the case of our Kring, who committed a most atrocious murder, and, 
after three trials and two appeals to the State Supreme Court, got to 
the Supreme Court of the United States, where a so-called ‘‘ Federal 
question ’’ prevented him from being hanged; so that, after remaining 
in jail seven years at the public expense, he was released on bail and 
died in his bed like a decent Christian. It also forgets (and the public 
has forgotten it) the case of our Maxwell, who, two years ago last 
Easter, murdered his traveling companion in the Southern Hotel in St. 
Louis, boxed his body up in a trunk, and then, taking his money and 
some of his effects, departed for New Zealand. His case, at the time 
of this writing, is pending in the Supreme Court of the United States 
on a ‘‘ Federal question.’’ We repeat what we have said before, that 
there is too much ‘ constitutional law’’ and too many ‘ Federal ques- 
tions,’’ for murderers. In this country a man never knows what a 
darling he is in the eyes of his country, how solicitous that country is 
about his precious life, and what a noble palladium its constitution is, 
until he commits an atrocious and blood-curdling crime. 


Asovut aN Orrictat Titte.—The law officer who prosecutes the 
pleas of the State in each judicial circuit in Tennessee is vari- 
ously designated in the constitution and statutes as ‘‘Attorney-Gen- 
eral,’’ ‘‘Attorney for the State,’’ and ‘‘ District Attorney.”? He is 
generally called attorney-general, because that is the biggest title and 
the most high-sounding. Besides, that entitles him to be called ‘‘ Gen- 
eral,’’ one notch above ‘‘Colonel,’’ which latter handle is applied in 
that State to every respectable lawyer of middle or advanced age. And 
so it is that, when a new whipper-snapper, just out of the law school, 
gets elected to the office of prosecuting attorney, all the people at once 
begin to call him ‘‘Jineral.’’ It has fallen out that one of these ‘Jin- 
erals’’ was modest enough to sign an indictment with the addition of 
** District Attorney,’’ and the judicial brain of that great State has 
been racked over the question whether an indictment so signed is good, 
and the courts have finally held that it is, and in so doing they have 
had to overrule one of theirearlier decisions.!_ The reasoning of the 


1 We refer to Teas v. State, 7 Humph. 174. 
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court is that the court judicially knows who its attorney-general is, 
and that this judicial knowledge would supply any defect in signing the 
wrong addition to his name. The indictment which gave occasion to 
this brain-racking question was an indictment for selling a ‘‘ mair,’’ 
and the court was also obliged to struggle with the question whether a 
mare remains a horse after her name has been thus tormented.! 


Our WestTeERN Forensic Orators. — Our readers will remember the 
case of the Kansas lawyer who appeared before the Supreme Court of 
the United States to argue a cause, minus a shirt collar, and who, after 

the chief justice had called his attention to the defective make-up of 

his toilet, explained that he was obliged to go with his throat bare be- 

cause of bronchitis, and was allowed to proceed and made a good ar- 

gument. When the late Henry Clay Dean died, we thought that we 

had seen the last of our eccentric forensic lawyers in Missouri. But 

we havenot. There is one left. For fear of an action for libel we will 

call him X., a letter which in algebra is used to represent an unknown 

quantity. He appeared on one occasion before the Supreme Court of 
Missouri, while Judge Sherwood presided as chief justice. The legs 

of his pants were about four inches too short. His coat was relatively 
shorter than his pants. He had a wild look in his eye, like a man who 
is about to start a country newspaper. He commenced his speech and 
was soon engaged in sawing the air with his bony arms in a most ener- 
geticmanner. The Chief Justice shrewdly thought to choke him off by 
putting some difficult questions to him. He folded his arms across his 
swelling breast and told the Chief Justice to go on and propound his 
most difficult questions, and he would answer them. A succession of 
‘** posers ’’ were then propounded to him by the Chief Justice, each of 
which was followed by a prompt and vigorous answer. Finally the 
chief justice found himself about out of breath, and relapsed into 
silence. Then Mr. X. waiked up to the desk behind which the vener- 
able judges sat. He edged himself up to a position immediately in 
front of the Chief Justice. He put his hand on the desk in a familiar 
manner, just as he would have put his hand onthe Chief Justice’s 
shoulder if he could have reached it. He then craned his ugly neck up 
toward the presiding dignitary, and said in a low and confidential tone 
ef voice, ‘‘ Judge, are you through?’ The judge intimated that he 
was. ‘* Well, I aint!’’ roared barrister X., leaping backward to his 
original position on the floor, and throwing his arms wide apart like the 


1 State v. Meyers, 5S. W. Rep. 377. 
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arms of a boy’s jumping-jack. He resumed his former occupation of 
wind-jamming and air-sawing in such a vigorous manner that the 
gravity of the dignified men of the ermine was quite overcome. Each 
man of ‘‘ fair round belly with good capon lined’’ laughed loud and 


long enough to split the seat of the justice and cause the whole bench 
to give way. 


Tue Artuur Kitt Brince Case. — During the last two years the Bal- 
timore & Ohio Railway Company has been making an effort to extend 
its railway system to the city of New York. Rival railway companies, 
notably the Pennsylvania Railroad Company and the New York Central 
Railway Company, have been making a strenuous, though covert, effort 
to prevent this result from being accomplished. It is well known that 
the excitement of a discussion over this question at the residence of the 
late William H. Vanderbilt, between him and Mr. Garrett, caused the 
bursting of a cerebral blood vessel, resulting in the immediate death of 
Mr. Vanderbilt. The struggle drew the legislature of New Jersey into 
its maelstrom. That body has long been dominated by the railroad in- 
terests. Years ago the Camden & Amboy Railroad almost possessed 
it, by a tenure notorious, corrupt and profligate. That railroad has 
been absorbed by the Pennsylvania Railroad Company and is now a 
part ofthat system. The alacrity with which the New Jersey legisla- 
ture entered the service of its master, the Pennsylvania Railroad Com- 
pany, in this instance may be best perceived by the extraordinary steps 
which it took, as described in a recent number of the New Jersey Law 


Journal, referring to certain proposed legislation of Congress, author- 
izing a bridge over Arthur Kill. 


‘** By a concurrent resolution of its legislature passed January 27, 1886, it in- 
structed its senators and representatives to use their utmost endeavors to de- 
feat any such law. It declared by these resolutions that any action of Congress 
to authorize this bridge would be unconstitutional, and a usurpation of power 
belonging to the State alone; and that an attempt to declare such a bridgea 
post road would be an evident subterfuge, and a ‘precedent under which ali 
exclusive powers of the State may be set at naught.’ And in aid of this pro- 
test ‘New Jersey invoked the sympathy of all her sister States in the mainte- 
nance of this doctrine of established and acknowledged State rights.’ Not 
content with this action, the State passed a positive law, April 6, 1886, prohibit- 
ing any person or corporation from building any bridge over any navigable 


stream dividing her from other States.”’ 
What followed is thus related in the same publication: — 


*‘Congress did not heed this protest or inhibition, but passed a law, June 16, 
1886, expressly authorizing this bridge to be built and used for the passage of 
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railroad trains ‘ for the more perfect connection of any railroads that are or may 
be constructed to the Sound at or opposite said point;’ and declared it to be a 
postroad for the transmission of the mails, troops and munitions of war of the 
United States. The bridge was planned, contracted for and begun. Then the 
State undertook to enforce its inhibition. The attorney-general filed his infor- 
mation, and, without notice or hearing, the chancellor of the State issued his in- 
junction and stopped the work. The case was promptly removed to the United 
States Court, and Mr. Justice Bradley and Judge Nixon were asked to dissolve 
the injunction and let the work goon. Here, then, was a direct conflict between 
State and National power, legislative and judicial. On the one side the State 
legislature and its Court of Chancery, and on the other Congress and the Na- 
tional Judiciary. Of course such a coutest must be observed with interest by 
the whole country, for it involved a matter of universal concern. The result 
was promptly reached, and is now before the public for discussion, pending an 
appeal to the supreme tribunal.”’ 


The New Jersey Law Journal then proceeds with an able review of 
the arguments of the opposing counsel, and of the opinion of the court, 
which was delivered by Mr. Justice Bradley. We have read that opinion. 
It is an able and conclusive vindication of the power of the Congress 
of the United States over interstate waters. The case, owing to its 
great public importance, will probably be advanced on the docket of 
the Supreme Court of the United States and decided at an early day. 

There can scarcely be a doubt as to what that decision will be. The 
conception of ‘* State rights,’’ which is embodied in the action of the 
New Jersey legislature, is one which never had any foundation in the 
Federal constitution, and is a semi-barbaric and tribal idea. It does 
not become a great, homogeneous, commercial people ; and it is anidea 
which that people have entirely outgrown. 


Tue Decrease nN Litigation. —The Scottish Journal of Juris- 
prudence for February has a suggestive article upon this subject. The 
writer traces the decrease in litigation, which is afflicting the legal pro- 
fession in Scotland, chiefly to the expense which attends litigation in 
that country, or, in other words, to the fear of unknown liabilities 
which a law-suit entails. A decrease of litigation is believed to be go- 
ing on in the older and more settled American communities. It is due 
chiefly to the expense of litigation, to its delay, and to the uncertainty 
ofitsresults. Under an ideal system of government, public justice would 
be granted by the sovereign without any cost whatever to thesuitor. The 
government would enable a poor man to prosecute a meritorious claim 
upon showing probable cause therefor, by furnishing him the necessary 
counsel and the necessary means out of the public treasury; and all 


n of 
the 
ach 
and 
nch 
nd 
2S, 
ral 
rt 
at 
le 
0 
d 


970 NOTES. 


the costs of a litigation, including the counsel fees of the plaintiff and 
the plaintiff’s necessary expenses, of whatever nature, whether em- 
braced in what are properly termed ‘‘ court costs’’ or not, would be 
cast upon the unsuccessful party. On the same principle, upon a show- 
ing of probable cause, it would be the duty of a paternal government 
to assist an indigent defendant. Under such a system alone could the 
boast be made that justice is granted, ‘‘ freely without sale, fully with- 
out denial, and speedily without delay.’’? In some of our large cities 
commercial causes very seldom come into courts, but are made the sub- 
ject of arbitration and settlement in the merchants’ exchanges. 
It is believed that, in several of the principal American jurisdictions, 
four kinds of litigation predominate, in respect of the number of ac- 
tions, over all others: 1. Actions for damages predicated upon negli- 
gence, generally brought against corporations, and for the most part 
against railway companies. In most American jurisdictions actions 
of this kind outnumber those which dre brought on any other specific 
ground. 2. Actions growing out of assignments for the benefit of 
creditors. In these cases there is always a struggle on the part of some 
creditors to get a preference over the others, and, as there is not enough 
for all, none are satisfied,—a state of things which produces a litig- 
ious spirit. 3. Suits to enforce mechanics’ liens. In these cases the 
wner, after having paid the principal contractor, is called upon to pay 
a portion of the same over again either to a sub-contractor, to a mate- 
rial-man, or to the mechanics and laborers who worked upon the 
structure. He must do this or lose the building itself; and, as men are 
not fond of paying other people’s debts, these cases are frequently de- 
fended with spirit. 4. Special tax bills in cities and towns. These, it 
is well known, are granted by the municipality, under the authority of 
its charter and in pursuance of its ordinances, to contractors, for the 
construction of roads, sewers and other improvements, the expenses of 
which are charged upon the adjoining land as alien. Land-owners are 
not fond of paying charges which they have not incurred, about which 
they were not consulted, and which, in many cases, they regard as un- 
necessary; and hence they defend against suits upon these bills, in 
many cases, and upon the most hopeless grounds. 

While civil litigation is diminishing in the settled American commun- 
ities, the people have grown so distrustful of the administration of 
criminal justice that in the United States a greater number of men are 
killed every year by mobs as a punishment for supposed crimes, than 
the number who are executed under sentence of the law. If justice 
were at once speedy, certain and cheap, the courts would be filled with 
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business, and new courts would be created in most communities; but a 
general distrust of law and lawyers (to a great extent deserved) drives 
people to suffer wrong rather than to resort to litigation. The lawyers, 
who compose a majority of most American legislatures, and who always 
lead in those bodies, seem to be incapable of remedying the state of 
things which has produced this distrust. The narrow-minded techni- 
ceality of the appellate courts multiplies new trials on grounds which do 
not touch the merits. 


Tue Naturacization OF Mrs. Lancrry — A SvuPERSERVICEABLE De- 
puty CLrerk. —In the Circuit Court of the United States for the Dis- 
trict of California, declarations by aliens of their intention to become 
citizens of the United States are contained in bound volumes, which 
constitute records of the court. Printed forms of declaration, with 
blanks to be filled with the name of the applicant and of the country of 
which he is a citizen, or of whose ruler he is a subject, are bound in 
the volume, and are filled up and used as applications are made. On 
the twenty-eighth of June, 1887, Emilie Charlotte Langtry, a subject 
of the queen of Great Britain, made application to become a citizen of 
the United States, and one of these volumes, of which one-third of the 
blanks had been used and constituted the original declarations of in- 
tention of the different applicants, was taken from the clerk’s office at 
San Francisco, by a deputy clerk, and carried to the private residence 
of Mrs. Langtry in the city, and there her declaration was made and 
oath taken before the deputy clerk. This fact coming to the knowl- 
edge of Mr. Justice Field, of the United States Supreme Court, then 
holding with Circuit Judge Sawyer, the Circuit Court at San Fran- 
cisco, the following proceedings were had in the Circuit Court on the 
nineteenth of July, 1887: Field, Cirenit Justice, addressing Mr. 
Barnes, a counselor of the Circuit Court, inquired whether he was 
counsel for Mrs. Langtry. Mr. Barnes replied that he was not such 
counsel, although he had given her advice as to making a declaration 
to become a citizen. The justice then said that his attention had been 
called to the fact that Mrs, Langtry’s declaration had been taken at 
her residence in this city, and not at the clerk’s office, and that for 
that purpose the records of the court, in which such declarations are 
entered, had been carried by the deputy-clerk to her rooms; and that 
great doubt existed in his mind as to the legality of the declaration thus 
made. He did not think that the statutes furnished any authority for 
the clerk of the court to take a declaration of one to become a citizen 

VOL. XXI. 64 
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out of his (the clerk’s) office, except in open court, and for that pur- 
pose to carry the records of the court to the private residence of the 
party. To permit the proceeding to pass without comment would be 
to establish a dangerous precedent, and one calculated to give rise to 
gross abuses. The justice observed that to be an American citizen was 
a great privilege; that citizenship should be regarded as a sacred 
trust; and that persons seeking to take upon themselves its responsi- 
bilities ought to comsider it of sufficient value to attend where the ree- 
ords of the court are held in proper legal custody. In some states, a 
man is allowed to vote as soon as he makes his declaration of intention 
to become a citizen; and if the clerk of the court, or his deputy, can 
go around the country taking declarations of intention, and adminis- 
tering oaths, it is evident that dangerous consequences might follow, 
especially as there is no limit to the number of deputies which a clerk 
may appoint. At one time the statutes required the person making 
a declaration of intention to do so in open court; but in 1876, Con- 
gress passed a law authorizing the declaration to be made before the 
clerk, but it could not have contemplated the granting of authority to 
clerks to remove records from the proper place of their custody for the 
accommodation of parties.' Mr. Barnes stated, in reply, that in the 
case of Mrs. Barrios, widow of President Barrios, of Guatemala, the 
records had been taken from the court to the hotel where the lady was 
stopping. Justice Field was not aware of the fact, and stated that the 
precedent was a bad one, and should not be followed. The justice 
suggested to Mr. Barnes that he should inform Mrs. Langtry of the 
doubt expressed by the court of the legality of her declaration, and to 
inform her that she could remove that doubt by repeating the declara- 
tion before the clerk of the court at his office, or before the court. Mr. 
Barnes replied that he would act upon the suggestion. To this is 
added the following note by the court: ‘‘It is stated in the public 
journals that Mrs. Langtry is not a feme sole, and that her husband is 
living in England, and a subject of the queen. If this be so, the ques- 
tion will arise, on her application for final naturalization papers, 
whether she can be naturalized in this country. No person can be a 


citizen of two countries; and a wife is by law a citizen of her husband's 
country.”’ 


Pustic Prmtme.— Many of the law books which are printed by 
public authority under contracts with particular publishers, or with 
so-called ‘* public printers,’’ are mean and disreputable specimens of 


119 St. 2, c 5. 
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book-making. This remark applies to many of the judicial reports 

which are so printed, and to several editions of the public statutes. 

It applies with conspicuous force to two abominations which happen 

to lie before us at the time of this writing: the Revised Statutes of 
Missouri, of 1879, and the Revised Statutes of Indiana, of 1881. 

Both of these works are printed upon the meanest and cheapest paper 
that the contractor dared to put into them. Many newspapers are 
printed on better paper. The act under which the Indiana book was 
printed required the use of small type, —the legislature evidently in- 
tending that the book should be got into one volume of convenient 
size; but the contractor was wiser than the law under which he made 
his contract, and used a larger type, and did not correspondingly en- 
large the page. The result was a thick, clumsy, bunched-up volume of 
near seventeen hundred pages. So thick a volume, in order to be dur- 
able, ought to have been well bound; but the climax was capped when 
the contractor bound it in ‘‘ skiver’’ or split sheep-skin, which we un- 
dertake to say is the meanest and slaziest binding that is put into any 
book, excepting common pasteboard. Cheap muslin is much superior. 

The taste of the commissioners who edited this revision, or perhaps 
their utter want of knowledge of what constitutes a well made book, is 
illustrated by their preface, in which they allude in fulsome language to 
** an accident which induced the enterprising and liberal contractor” 

to propose, without additional expense to the State, to print it in the 
superior style in which it is now presented; and by the praise which 
they bestow upon their proof-reader, whose ‘‘ valuable suggestions have 
contributed much to the handsome mechanical execution of the work.’’ 
They might, however, have saved themselves the discredit of conclud- 
ing the preface to such a book with the following statement: ‘* The 
contractor has earned the acknowledgment that he has not merely ful- 
filled his contract in every particular, but has, voluntarily, exceeded its 
requirements in many respects, thus giving us a volume of statutes 
which is a credit to the printer’s art.’’ The book may be typographi- 
cally correct, but in respect of the paper on which it is printed, fhe 
general appearance of its pages, and the manner in which it is bound, 
it is a thorough discredit to the book-making art. It may be quite 
possible, however, that the ‘‘ enterprising contractor ’’ has exceeded the 
requirements of his contract in this book; for it is well known that the 
terms on which many such public contracts are let are so mean and 
stingy that no contractor can make a reputable book under them at a 
profit; and it may well be that in this case the contractor had some 
sense of what was due to his reputation, in making a book no worse 
than this, the title page of which was to bear his imprint. 
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Sreciat Frxpincs sy Jvpces. — The practice of waiving juries and 
submitting the issues of fact to the judge is becoming more common, 
except in what are known as ‘‘ damage cases,’’ such as actions grounded 
upon negligence, actions for slander, libel, malicious prosecution, 
seduction, and the like. It is becoming more important, therefore, to 
have a settled and convenient mode of practice in cases at law which 
are tried by the court sitting asa jury. Itis believed that no mode 
has been devised superior to the mode of allowing the judge to render 
a general finding, and thereupon enter up judgment without more, un- 
less requested by one or both of the parties, in which case he may be 
required to make special findings of fact and state his conclusions of 
law thereon. This practice obtained at one time in Missouri, but was 
abolished by statute, because, as it would seem, the bench and bar 
were not sufficiently skilful to pursue it properly. It still obtains in 
several jurisdictions, and seems to-work well. It exists in Indiana 
under the following statute: ‘* Upon trials of question of fact by the 
court, it shall not be necessary for the court to state its finding, ex- 
cept generally for the plaintiff or defendant, unless one of the parties 
request it with a view of excepting to the decision of the court upon 
the questions of law involved in the trial; in which case, the court shall 
first state the facts in writing, and then the conclusions of law upon 
them, and judgment shall be entered accordingly. And whenever any 
issue of law or fact is submitted to the court for trial, and the judge 
shall take the same under advisement, the judge shall not, except in 
case of severe illness of himself or family, hold the same under advise- 
ment for more than sixty days; and, if the court wherein said issues 
arese be not then in session, he shall file his determination therein, in 
writing, with the papers in the case.’’! If the bench and bar are skil- 
ful enough to practice under such a statute in Indiana, where anybody 
can be a lawyer who can pay a small fee for a license and prove to some 
court that he is possessed of a good moral character, it would seem 
that he ought to be able to do so in Missouri, where some legal and 
schclastic knowledge, although humble, is required as a qualification 
for admittance to the bar. Instead of a statute of this kind in Mis- 


souri, they have the incongruous practice of the judge giving or refusing - 


‘*instructions,’’ as though a jury were in the box; that is, the judge, 
sitting as a court, without moving a muscle, ‘‘ instructs’’ himself, sit- 
ing as a jury in the same chair; and upon these ‘‘ instructions’’ the 
case is reviewed in the appellate courts. The tendency of the more 
educated judges in Missouri is to break away from this practice, and, 


1 Rev. Stat. Ind., 1881, § 551. 
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where instructions are not requested, to make special findings of fact 
and state their conclusions of law thereon, generally in the form of 


3 and 


mon 
miel opinions ; but as there is no statute authorizing this, such findings and 
ition, conclusions form no part of the record, and cannot be considered on 
re, to appeal or error. 
vhich It cannot escape the attention of a careful reader of our recent judi- 
mode cial reports, that one of the greatest defects in the systems of proce:|- 
onder ure which obtain in most American jurisdictions is the failure to have 
, Un- the facts finally and conclusively ascertained in the nisi prius tnbunal. 
be A turning over of the pages of the recent American judicial reports 
is of will show that, of the great number of causes which are reversed, more 
was than half are reversed because of the giving of erroneous instructions, — 
- bar that is, because the judge has made a mistake in applying the law to 
1s in hypothetical facts. In each of these cases, if the facts had been con- 
jana clusively found, and if, instead of ‘‘instructions,’’ the trial judge 
the had merely stated his conclusion or conclusions of law, either 
ex- in the form of his judgment or in the form of special answers to requests 
rties submitted to him, the appellate court would merely enter, or direct the 
Ipon proper judgment to be entered, instead of putting the litigants and the 
shall State to the expense of another trial, generating, perhaps, a new batch 
pon of errors. It is strange that the law makers have not had the sense to 
any see this. 
dge Naturally, it will be impossible to settle the facts conclusively in all 
t in cases, in the tribunal of first instance. Appeals will be prosecuted up- 
rise- on questions of facts; one of the errors assigned being that the verdict 
sues is not supported by substantial evidence. In such cases a proper sys- 
, in tem of procedure should require the reviewing court, where the evidence 
kil- is clear and where the proper verdict has not been rendered, itself to 
ody find the verdict, and thereupon to render or direct the proper judgment. 
>me Trial by jury is one of the crudest and most unsatisfactory modes of 
em ascertaining the facts in a complicated case, which could be invented by 
and the stupidity of man; and nothing in legal procedure is more abominable 
‘ion than a system in which any substantial error committed by the judge 
[is- operates merely in reversing the judgment and awarding a new trial, 
‘ing which consists merely in a second experiment before a tribunal not 
ize, much better qualified for the task assigned to it than was the Areopa- 
sit- gus of Athens. 
the 
AFFIRMANCES FOR Farture To Fire Transcript Tre. Several 
nd, cases are found in Missouri, where the judgments of the trial courts 


have been affirmed for the failure of the appellant to file his transcript 
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in the appellate court within the time prescribed by the statute, although 
his failure to do so was due solely to the neglect of the clerk of the trial 
court, and did not arise through any fault of himself or his counsel.! 
The ground upon which this ruling is supported is that the statute? 
makes it the duty of the appellant to cause the transcript to be filed in 
the appellate court. But the same statute recites that ‘ if he fail to do 
so, and the appellee produce in court such transcript, and it appear 
thereby that an appeal has been allowed in the cause, the court shall 
affirm the judgment, unless good cause to the contrary be shown.’ 8 

It is difficult to see upon what conception of justice such an idea was 
ever started. The clerk of the Circuit Court is not the agent of an ap- 
pellant in any sense which should oblige the appellant to suffer what 
may be an enormous forfeiture for his fault. He does not appoint the 
clerk, neither can he discharge him, nor perform the work of making 
the transcript himself, nor cause it to be performed by any other per- 
son, without the clerk’s consent. In what manner can he compel a 
negligentor corrupt clerk to perform this duty within the time allotted by 
law? The time is usually so short that he cannot have a mandamus. If 
he loses his appeal through the fault of the clerk, what remedy has he? 
Ie cannot thereafter sue out a writ of error, because the judgment has 
been affirmed ly the appellate court. If he brings an action against 
the clerk, he cannot recover more than nominal damages ; for how can 
he prove before a jury that, if he had obtained the benefit of his appeal, 
the judgment would have been reversed, or modified in his favor, or 
that he would have succeeded on another trial? Besides, in many 
cases, the clerks are not pecuniarily responsible, and the penalty of 
their bonds is farless than the amount which may be involved in the 
litigation. It is thus seen that under the decisions of the Missouri 
Supreme Court, which the other appellate courts in that State are 
bound to follow, an appellant, so far as obtaining the benefit of his appeal, 
is absolutely at the mercy of a negligent clerk who may procrastinate from 
day to day in the performance of his duties, or of a corrupt clerk who 
may collude with the respondent. The legislature could never have 
intended that the statute should produce such a monstrous result. 


Tue So-Cattep ‘* Trusts.’’— We understand that one of the methods 
of the so-called ‘‘ trusts’’ is this: They send an agent into the terri- 
tory of some dealer in their commodity who refuses to join the ‘* trust.’’ 


1 Caldwell v. Hawkins, 46 Mo. 263; 2 Now embodied in Rev. Stat. Mo. 
Redway v. Chapman, 48 Mo. 218. sec. 3717. 
3 Thad. 
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This agent finds out the market under the recusant’s centrol, and then 
serves notice upon him that, if he refuses to join the ‘‘ trust,’’ the 
“trust”? will destroy him. If he refuses to obey this mandate, the 
‘“trust’’ proceeds to sell the commodity in his market and to his cus- 
tomers for less than he can afford to manufacture it for and for less 
than what its manufacture costs the ‘‘trust.’’ In this manner the 
‘trust’? expends a portion of its capital in destroying a small com- 
petitor, and this done, it immediately puts up the price in the same 
territory. 

This has been done in numerous instances. Whiere a ‘ trust’’ is 
composed of corporations and they use their powers, granted to them 
by the people for the promotion of public ends, in thus destroying in- 
dividuals, they commit such an abuse of their franchises as should 
work their revocation, in a proceeding brought by the State for that 
purpose. Beyond this, the individuals who engage in such business 
commit a monstrous crime against public trade and against individual 
right. If this crime is not defined and rendered punishable by the 
statute law, the legislatures should at once take hold of it and deal 
with it with a vigorous hand. It is, as we pointed out in a former is- 
sue, a misdemeanor at common-law.! But tlhe law does not deal 


adequately with such a monstrous offense when it merely punishes it as 


amisdemeanor. Larceny, embezzlement and forgery are, in regard of 
their consequences, small offenses against society when compared with 
it. The levying of a pecuniary fine will have no influence in checking 
it, for the treasurers of the so-called ‘‘ trusts ’’ have abundant money to 
pay all the fines that will be levied against them. It must be made a 
felony. The doors of the penitentiary must yawn for the infamous 
scoundrels who engage in this crusade against the rights of individuals 
and of the public. The striped jacket would be a fitting ornament to 
them. And here we are tempted to say that we do not want to abolish 
the jury system quite yet. It will prove a useful adjunct to the admin- 


18 Inst. 195, 196; Bac. Abr. tit. 
Forestalling (A); 1 Hawk. P. C. c. 80, 
§ 3; 1 Russ. Cr. 252. Says Black- 
stone: ‘Combinations also among 
victuallers or artificers, to raise the 
price of provisions, or any commod- 
ities, or the rate of labor, are in many 
cases severely punished by particular 
statutes; andin general by statutes 2 
and 8, Edward VI, c. 15, with the for- 
feiture of 10 /., or twenty days’ impris- 
onment, with an allowance of only 


bread and water, for the first offense; 
20 1., or the pillory for the second; and 
40 1., or else the pillory, loss of one ear, 
and perpetual infamy. In the same 
manner, by a constitution of the Em- 
peror Zeno (Cod. 4, 59, 1) all monop- 
olies and combinations to keep up the 
price of merchandise, provisions, or 
workmanship, were prohibited, upon 
pain of forfeiture of goods and per- 
petual banishment.’? 4 Bla. Com. 159. 
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istration of justice when the people undertake to deal criminally with 
the managers of these so-called ‘‘trusts.’’ Moreover, the rule which 
disqualifies a juror who has formed and expressed an opinion may turn 
out to be an excellent rule for such cases. It will secure a panel of 
jurors drawn from that class of the community who suffer most from 
this misuse of money and power. 

One of our learned contemporaries takes the view that, as soon as 
one of these ‘‘trust’’ bubbles breaks, it will be discovered that the 
members of it are liable as partners for all the debts incurred by its 
managing agents. We have no doubt whatever that such is their legal 
position. Attempts will no doubt be made to befog the matter and 
create difficulty, in cases where the so-called ‘‘ trusts’’ are composed of 
corporations. But the courts will readily see through such a question. 
It will be found one of great simplicity. Corporations have in general no 
power to form partnerships with other corporations and with individuals. 
If they undertake to do so their acts are ultra vires, and the directors and 
officers who have thus tried to pervert the power of the corporation 
into the destruction of the rights of the people who granted it, will find 
that they have made themselves unlimited partners in a vast concern, 
and have made themselves individually and severally liable for every 
dollar of its debis. These engineers will thus find themselves hoist by 
their own petard. These conspirators will find themselves buried be- 
neath the ruins of the edifice which their bad ingenuity has erected. 
They will find themselves overwhelmed in the calamity which they 
thought to bring upon others. 

This subject has been ably considered by Mr. F. J. Stimson, a well 
known legal writer, in a recent number of the Harvard Law Review. 
Mr. Stimson closes with a suggestion that the evil is to be met by legis- 
lation, and he suggests the enactment of the following statute, which he 
thinks might, with due adjustments to meet evasions, be expected to 
meet the case: 


“I, Every organization, association, combination or trust of persons or cor- 
porations which seeks to control, combine, pool or consolidate the business or 
property of any persons or corporations engaged in any trade, business or 
manufacture, or which seeks to consolidate several such properties or unite 
several businesses, or place the property of individuals or corporations or the 
capital stock thereof in the hands of individuals for control or management, shall 
be deemed a corporation and subject to all the regulations of the laws as such. 

“II, No proxy, or power of attorney given to vote or assign corporate stock, 
shall be valid for a longer period than ninety days; and every certificate issued, 
purporting to represent corporate stock, or an equitable interest in a portion of 
such stock shall carry with it the power to vote on said stock; and all other such 
certificates shall be void. 
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‘III, No corporation shall hold, or control, directly or indirectly, or through 
any trustees or agents, the stock of another corporation.”’ 


The Daily Register (New York), edited by Mr. Austin Abbott, an able 
legal writer, is skeptical of the wisdom of these provisions. It thinks 
that the first of them would have the effect of clothing with corporate 
powers the very enemy against whose existence Mr. Stimson is combat- 
ing. However this may be, there will not be so much difficulty, when 
the arm of the criminal law is invoked, in answering the two questions 
suggested by Mr. Abbott, ‘‘ What is a trust?’’ and ‘‘ What are you 
going to do about it?’’ The answers will be plain: A trust is a con- 
spiracy against commerce and the public welfare. That it is sucha 
conspiracy is shown (1), by the secret methods by which it proceeds, 
and (2), by the results which it accomplishes. What we are going to 
do about it is, to indict, convict and imprison the conspirators; and if 
the present law relating to conspiracies is not good enough to meet the 
case, we are going to amend that law. Moreover, we are going to try 
the conspirators by common juries — by men who are so ignorant as to 
have no bias against them. 


ConstituTionality or Locat Option Laws. —In Ex parte Kennedy,} 
the Texas Court of Appeals holds that the local option law of that 
State is within the scope of the police power of the State and does not 
‘*take, damage or destroy ”’ private property for public use, within the 


meaning of section 1 of the Texas Bill of Rights. The same court 
had intimated a similar opinion ina previous case.? The very great 
advance which the temperance movement has recently taken and 
the strenuous efforts on the part of the liquor interest to resist it, 
have produced quite an array of recent decisions upon the question 
whether the regulation of the traffic by stringent license laws, or its 
entire prohibition, infringes any provisions of the constitutions of par- 
ticular States, or that of the United States. There is a general con- 
sensus of judicial opinion to the effect that they do not, as evidenced 
by the mass of decisions cited in the note,? which might properly be 


13S. W. Rep. 114. Foster v. State (Sup. Ct. U. S.), 5 


2 Ex parte Lynn, 19 Tex. App. 293. 

% Every one of the following de- 
cisions upholds the power of the 
legislature in thus regulating or sup- 
pressing the sale of intoxicating 
liquors and adulterated foods: Re 
Bickerstaff (Cal.), 11 Pac. Rep. 393; 


Sup. Ct. Rep. 97; s.c., 3 Pac. Rep. 
534; State v. Bradley, 26 Fed. Rep. 
289; Powellv. Com. (Pa.), 7 Atl. Rep. 
913; Re Brosnahan, 18 Fed. Rep. 62; 
People v. Cipperly (N. Y.),4 N. E. 
Rep. 107; Butler v. Chambers (Minn.), 
30 N. W. Rep. 308; Tanner v. Village 
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dedicated to that great constitutional lawyer who manages to hold down 
the gubernatorial chair of the State of New York. It would consume 
too much space to enlarge upon the variety of phases in which the 
question of the validity of particular statutes has been presented in 
these different cases. In Rhode Island a statute requiring every li- 
censed liquor dealer to remove all obstructions from his window, so 
as to present a clear view of the interior from the outside, on Sunday, 
etc., has been upheld ;! and so has a statute of Vermont providing for 
the confiscation of intoxicating liquors kept and intended for unlawful 
use.” Contrary to this gencral consensus of opinion, two or three cases 
are found in the Federal Circuit Courts which hold that prohibitory con- 
stitutional amendments or legislation, in respect of existing breweries, 
distilleries, etc., work a deprivation of property without due process of 
law, within the meaning of the 14th amendment of the Constitution of 
the United States.* 


Tae CuHILiAN Forensic Review: A Monthly Publication, the only one of the 
kind in Chile, Edited by Enrique Larorre, with the Assistance of Distin- 
guished Jurisconsults and Advocates. Third year, Vol. 3. 

This is a beautifully printed and apparently well edited serial, pub- 
lished at Santiago de Chile, and furnished at a cost of nine dollars per 
year. It is devoted to questions of jurisprudence and _legislataion 
rising in Chile and in the other South American states. One of the ar- 
ticles, running through several numbers, by Don Alejandro Fuenzalida, 
is a comparative study of the codes of Chile, Peru and France upon 
the subject of Conditional Obligations. Another article, by Don José 
Alfonso, deals with one of the titles of the Chilian Code of Commerce. 
Another article, by a writer signing by his initials only, relates, if we 
may trust our imperfect knowledge of the Spanish language, to the 
subject of the judgments of police courts, or what the English would 
call summary convictions. Considerable space is devoted to the civil 
legislation of Bolivia. On the whole, it presents the appearance of 
a first class legal review, and we welcome it to our list of exchanges. 


of Alliance, 29 Fed. Rep. 196; Weiler 1 State v. Doyle (R. 1.), 4 Atl. Rep, 
v. Calhoun, 25 Fed. Rep. 865; State v. 784. 
Doyle (R.1.), 4 Atl Rep. 764; State 2 State v. Four Jugs, etc. (Vt.), 
v. Four Jugs, etc. (Vt.), 2 Atl. Rep. 2 Atl. Rep. 586. 

586; City of Auburn v. Merchant (N. * State v. Walruff, 26 Fed. Rep. 
Y.),8N. E. Rep. 484; State v. Snyder 178; compare Kessinger v. Hinkhousg 
(Kan.),8 Pac. Rep. 860; State v. 27 Fed. Rep. 883; Mahim v. Pfeiffer, 
Pfefferle (Kas.), 7 Pac. Rep. 597; 27 Fed. Rep. 892. 

Hardten v. State (Kas.),5 Pac. Rep. 212. 
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A Porticat Way or Securine a Parpox. —It is not an uncommon 
thing for the inmates of penitentiaries to write poetry. Joyce, one of 
the whiskey ring conspirators, convicted in a Federal Court in Mis- 
souri about ten years ago, rode his Pegasus around the court yard of 
the Missouri penitentiary. Thelate Mrs. Druse, following an example 
set by many of her predecessors, wrote some poetry the day before she 
was hanged for the fiendish murder of her husband. In short, we have 
had enough penitentiary poetry and gallows poetry to make, if printed, 
a publication as voluminous as the Newgate Calendar. Although we 
have never heard of aman or woman defeating the gallows by writing 
poetry, there is one well authenticated case of aman securing a pardon 
by issuing poetical emanations from his cell in the State’s prison. That 
was the case of an Englishman who had been convicted, upon plain evi- 
dence, in one of the courts of Ohio, of the commission of a felony, and 
had been sentenced to a term in the penitentiary. He was aman of 
good education and of good family connections, and we believe had been 
in his earlier career a journalist ; but the use of strong drink had broken 
up his small means and had driven him to the commission of the crime 
for vhich he was incarcerated. He began in his prison cell to write 
poetry, and to tender it to representatives of the press for publication. 
It was found that his poetry was of ahigh order of merit. It was 
published ; it attracted considerable attention; then, his past career, 
and family connections becoming known, a great public sympathy was 
worked up in his behalf. This sympathy he diligently stimulated by 
more poetical emanations, all of a high order of merit. The newspa- 
pers, of course, joined in an appeal for the pardon of their talented 
and unfortunate contributor. It was a burning shame to the State of 
Ohio that a man of such apparent genius and so highly connected, 
should wear a suit of striped clothes, because of one misstep, induced 
by strong drink. The governor finally yielded to the pressure of 
public sympathy and pardoned him. After his pardon it was found 
that every pieceof his penitentiary poetry was acold plagiarism. Nev- 
ertheless, it is just to him to say that, so far as known, he betook him- 
self to honest ways and never afterwards got into trouble. 


Recetvers’ Certtricates.--In the case of Raht v. Attrill,! the 
Court of Appeals of New York have rendered a sound and conserva- 
tive decision upon the subject of receivers’ certificates. The court 
hold that such, certificates can be lawfully issued only when the trus- 


12 Rail. & Corp. L. J. 386; affirming s. c., 42 Hun. 414, 
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tee of the mortgage, or the bondholders themselves, are parties to the 
suit in which the order is made, or have due notice of the application. 
The court also hold that it is not a sufficient ground for the issue of 
such certificates as a lien upon the property prior to the first mortgage 
bonds, that funds are needed to pay laborers and employes who have 
performed services upon the premises in the receiver’s charge, and who 
threaten to destroy the property if they are not paid. This is not 
such an emergency as must exist in order to authorize a court of 
chancery to create a new lien upon the property which shall take pre- 
cedence of the first mortgage lien, and quoad hoc, impair the security 
of the first mortgage bondholders. The property which was in the 
hands of a receiver in this case was that of a corporation, but not a 
railway company ; and the court in referring to several decisions of the 
Supreme Court of the United States, upon the subject of receivers’ 
certificates, point out that some distinction probably exists be- 
tween the question of the propriety of issuing such certificates in cases 
where the subject of the receivership isarailway, andin other cases, 
owing to the public nature of railway property. These cases, in the 
opinion of the New York Court — ‘ 


“Furnish no authority for upholding the order of August 17, or for 
subverting the priority of lien which, according to the general rules of law, 
the bondholders acquired through the trust mortgage on the property of the 
company. It would be unwise, we think, to extend the power of the court in 
dealing with property in the hands of receivers to the practical subversion or 
destruction of vested interests, as would be the case in this instance, if the 
order of August 17 should be sustained. It is best for all that the integ- 
rity of contracts should be strictly guarded and maintained, and thata rigid 
rather than a liberal construction of the power of the court to subject property 


in the hands of receivers to charges, to the prejudice of creditors, should be 
adopted.” 


The court, in the course of its opinion, given by Andrews, J., make 
this concession in favor of the power to issue such certificates : — 


“The act of the court, in taking charge of property through a receiver, is at- 
tended with certain necessary expenses of its care and custody, and it has be- 
come the settled rule that expenses of realization, and also certain expenses 
which are called expenses of preservation, may be incurred under the order of 
the court on the credit of the property; and it follows from necessity, in order 
to the effectual administration of the trust assumed by the court, tiat these 


1 Wallace v. Loomis, 97 U.S.146; 286; Union Trust Co. v. Souther, 107 
Fosdick v. Schall, 99 Jd. 235; Barton Jd. 591;,Burnham v. Bowen, 111 Id. 
v. Barbour, 104 Jd. 126; Miltenberger 776; Union Trust Co. v. Dlinois Mid- 
v. Logansport Railway Co., 106 Jd. land R. R. Co. 
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expenses should be paid out of the income, or, when necessary, out of the 
corpus of the property before distribution, or before the court passes over the 
property to those adjudged to be entitled.”’ 


A‘ Petition or Rieur.’’ — Mr, Morris S. Miller, of Oneida county, 
N. Y., presented to the Circuit Court of the District of Columbia what 
he called a ‘‘ petition of right,’’ the object of which was to have tlie 
court declare that the act of Congress of January 16, 1883, and its 
supplements, establishing what is known as the Civil Service Commis- 
sion, is unconstitutional and void; and to obtain the court’s interposi- 
tion, by some form of order, to put a stop to what he alleged to be a 
continued usurpstion by the officials of that commission pon the rights 
of the citizen,— meaning either an usurpation upon the right of such 
citizensas happened to be Democrats and out of office, or else an usur- 
pation upon the rights of such Republican office seekers as should be 
tripped up in an attempt to solve the fifth equation. [For fear that 
some of our friends may think that we are falling into a partisan tone 
and order us to ‘‘ stop the paper’’ we will here remark, parenthetically, 
as it were, that if Mr. Miller had been a Greenbacker, or a Prohibi- 
tionist, or a Henry George Land-Divider, or a Socialist, or even an 
Anarchist, he could not have more completely made of himself what our 
English cousins have in their mind’s eye when they call a fellow a ‘‘ hob- 
jeck.’’] Mr. Miller’s application was referred to the Supreme Court of the 
District of Columbia. Unprecedented as it was, ‘‘ it nevertheless ap- 
peared to the court that its duty required it to examine with care a claim 
presented in respectful terms by a citizen, asking its interposition, irre- 
spective of its antecedent convictions ;’’ and thereupon the court pro- 
ceeded, with owl-like gravity, to ransack the old worm-eaten books of 
the law, for the purpose of finding out whether there is still such a 
thing as a ‘petition of right,’’ and if so, when it lies, and 
when it tells the truth. The result of the court’s investi- 
gation was an opinion by Mr. Justice Hagner, in which he said: 
‘*The records of this court, extending back eighty-six years, contain 
no reference to such a proceeding; and no case of the kind appears in 
any other of the courts of the United States, stretching back ten years 
further. A careful search has discovered two cases in the Court of 
Appeals of Virginia,? decided early in this century, in which it was in- 


1 The case is reported, at length, in 2 Com. v. Beaumarcheis, 3 Call, 
15 Washington Law Rep. 733, and in 107; Attorney-General v. Turpin, 3 
9 Central Reporter, 139. Hen. & M. 548. 
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sisted on the part of the commonwealth that suitors in those cases 
should have presented their claims against Virginia by way of petition 
of right, in a manner pointed out in a statute passed soon after the out- 
break of the Revolution, as a mode of claiming title to escheated lands 
by British subjects ; but the petition in each case was overruled by the 
court.’? The learned judge then ‘‘stretched’’ himself back a little 
further into the dim past and reviewed some of the mouldy learning on 
the subject of the petition of right, an«l concluded that it was equally the 
duty of that court to overrule Mr. Miller's pretension. We should say 
that Mr. Miller’s contention was that the civil service law was a delu- 
sion and a snare, inasmuch as it empowered the Civil Service Commis- 
sion to make,a rule under which the expectant candidate for office is 
tripped up with the question, ‘‘ Solve the equation of the fifth degree,’’ 

which Mr. Miller stoutly asserts is unsolvable. The court concludes 
that, by no liberality of construction, could such an outrage be brought 
within the category of the class of wrongs described by Blackstone in 
his definition of the petition of right. We suggest that the Civil Serv - 

ice Commission should take out the question, ‘‘ solve the equation of the 
fifth degree,’’ and insert in its place the famous college question 

How did lions get into the Peloponnesus ?’”’ 


How to Waire a Law Book. — We believe that the excellent treatise 

of Mr. Devlin on the law of deeds, which is issued by the Bancroft- 
Whitney Company, of San Francisco, is the first effort of that gentle- 
man in the line of legal authorship. We hope that it will not be the 
last. Its merits are of a high order, anda glance over the author’s 
preface shows why this is so. The author, before commencing to 
write this work, or, at least, before completing it, had given careful 
attention to the elements which go to make up a good American law 
book, and had arrived at some very judicious conclusions upon that 
subject. 

Upon a question of great delicacy, and one which involves some 
difference of professional opinion, Mr. Devlin thus expresses himself: 
‘* Where a divergence of opinion prevails among different courts, the 
author ought to endeavor to find the fundamental principle by which 
they may be harmonized, or, failing in that, ought to state what, after 
a careful examination of the divergent authorities, he considers to be 
the correct rule. If he has done his work faithfully, his view, writing 
as he does from an impartial standpoint, should not be altogether 
valueless.’”? This is a very sound conception of the duty of a law 
writer in such cases. If, after examining all the arguments which are 
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presented pro and con in a mass of divergent judicial opinions, a law 
writer is not competent to express a valuable opinion as to what should 
be regarded as the true rule, he has not sufficient capacity for the office 

which he undertakes to fill. It is safe for him to feel that, after mak- 
ing such an examination, he knows more about the question than any 
judge, in the haste of his official work, ordinarily can learn about it. 

He writes without any bias which may have been acquired through 
sympathy with a hard case, or through the effect of powerful forensic 
argument on one side or the other of the disputed question. An author 
who states his opinion in such a case, after having fully and carefully 
surveyed the conflicting authorities, ought not to offer any apology for 
so doing. Many opinions thus stated have come to be the acknowl- 
edged rule of law, by the subsequent concurrence of the bench and bar. 

Another conception of Mr. Devlin is stated in the following language : 

‘¢ The work should state, also, what the courts have decided ; for, how- 
ever illogical the conclusion reached by a particular court may be, the 
rule announced has the force of law in the State in which the decision is 
pronounced. There can seldom be, in actual practice, much dispute 
over well settled propositions. The difficulty which besets the court in 
the decision of the controversy, or a practitioner in giving counsel, is 
the application of a principle to a state of facts. Hence, a text-book 
should not only state bare legal propositions, but should illustrate them 
with instances in which they have been applied.’’ This could not have 
been better said. The fault of several eminent American law writers 
is the almost total absence of illustration. They deal in abstract prin- 
ciples, and in legal theories merely. But a naked legal rule in the 
hands of a practitioner, without a knowledge of the cases where it may 
and may not be applied, is like an edge tool in the hands of a child. 
Mr. Devlin has well said that the difficulty which besets judges and 
practitioners lies not in understanding the leading principles of law, 
but in applying them. Many of the rules of the law are checks upon, 
qualifications of, or exceptions to other rules. The real boundaries of 
the rule—the cases wherein it may be applied and the cases wherein 
the qualifying or exceptional rule must operate — furnish the pitfalls 
where most of the mistakes of good judges and lawyers are made. Of 
course, judges and lawyers of inferior acumen will misconceive the rule 
itself. A law writer cannot, therefore, properly convey to uninformed 
students of his work,— and his work is not properly written unless it is 
written with a view of enlightening those who do not know,— the trne 
conception of a legal rule, unless he explains his text by copious in- 
stances and illustrations. He ought not, of course, to pad his book 
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with illustrative matter — with what in Texas are called ‘‘ fact cases,’ 
and in some other jurisdictions ‘‘ cases in judgment; ’’ but he ought to 
give a sufficient number of illustrations to enable the judge or practi- 
tioner to see the true use which is to be made of the rule. This can- 
not better be illustrated than by referring to one of the smallest in size, 
yet most instructive and highly successful law books which has been 
written in modern times, the so-called ‘‘ Digest of the Law of Evi- 
dence,’’ by Mr. Justice Stephen,— which has afforded a model for a 
swarm of subsequent works, written by less competent men upon the 
same plan. The leading rules and sub-rules, relating to the subject of 
which he is treating, are given. These are followed by illustrations, 
generally drawn from decided cases, and which hence make the rule 
itself authoritative. 

Mr. Devlin also tells us, in the following language, how he has dealt 
with another difficulty which perplexes the law writer: ‘‘ Then, again, 
the multiplicity of reports, and the difficulty, save in large cities, of 
gaining access to them all, should induce an author to lay before his 
reader, whenever the importance of the principle under discussion is 
sufficient to warrant it, that part of the language of the court pertinent 
to the point considered,— not only as an aid to the busy lawyer, but 
also as & means by which the writer’s conclusions may be verified.’’ 
This conclusion is a sound one. Writers like Blackstone and Kent, 
whose subjects were very comprehensive, — that of the former covering 
the entire field of the English law, and that of the latter covering the 
field of American subjective law, except the law of crimes,— were un- 
able to indulge, to any considerable extent, in quotations even from 
the greatest judicial opinions. But the best modern writers upon 
special titles of the law, such as Story and Sedgwick in this country, and 
St. Leonards, Lindley and Benjamin in England, have frequently en- 
riched and illustrated their text by extracts from judicial opinions. 
But, obviously, a judicious law writer will do this sparingly. He must 
be conservative, so to speak, inthis matter. He must not pad his book 
with these judicial arguments, piling one upon another, and repeating 
substantially the same views in different language. He must do this, 
as Mr. Devlin well says, only ‘‘ when the importance of the principle 
under discussion is sufficient to warrant it,'’ and then he must give 
‘* only that part of the language of the court pertinent to the point con- 
sidered.’’ He must, we venture to add, confine these quotations, not 
only to the most important questions, but to the opinions of the highest 
courts and of the most eminent judges, and then only in the best con- 
sidered cases. Within these limits, occasional extracts from the opin- 
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jons of such judges as Marshall, Kent, Shaw, Miller, Dillon, or Brewer 
may be indulged in. It greatly enhances the value and authority of a 
text-book for the author thus to appeal, in confirmation of his conclu- 
sions, to what has been said by such eminent professors of the law, 
speaking under the solemn sanctions of their oaths of office and after 
solemn argument and thorough consideration. Moreover, it adds to 
the interest which the student or professional reader finds in the dis- 
cussion which the author is conducting. Itis scarcely necessary to say, 
in conclusion, that where a law writer thus embellishes his pages, he 
should be careful not to omit quotation points, thus appropriating the 
language of eminent judges as his own—a fault which some writers 
have committed, but which we do not detect in the pages of the present 
work. 

Another difficulty with which Mr. Devlin has had to deal is thus ex- 
pressed: ‘‘An author has considerable difficulty in determining how far 
his researches should go in the multiplication of authorities. I have 
sought to state fully the leading principles of the law of deeds, with 
their exceptions and qualifications, and have supported them with an 
abundance of authority. Many cases I have purposely omitted, and 
some undoubtedly have escaped my observation. Perhaps I have 
erred, in some instances, in citing in support of generally accepted pro- 
positions more cases than necessity would require. But, as the book is 
intended for use in every part of the United States, it is desirable that 
it should contain a collection of cases from the different States. If the 
number be large, many of them will at least serve the purpose of illus- 
trating, in various ways, the principles in support of which they are 
cited.’’ The number of cases which Mr. Devlin has cited is certainly 
large, amounting to near thirteen thousand. Other authors, notably 
Dr. Wharton, have felt called upon to apologize to the profession for 
the great number of cases cited; but every practitioner understands so 
well the importance in an American law book of citing all the applica- 
tory authorities, as far as practicable, that the sincerity of such an 
apology may be shrewdly questioned, and we may suspect that, instead 
of an apology, this is intended as an advertisement. The difficulty 
with which a writer contends, who attempts a general treatise upou sve 
title of American law, intending that his work shall be applicable and 
hence useful in all American jurisdictions, — is that he is not dealing with 
tules of law which have been enacted by a single legislature and de- 
clared by a single authoritative court, but that he is dealing with rules 
of law which have been enacted by near fifty different legislatures and 
declared by near fifty different authoritative courts, — no one of these 
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legislatures and few of tnese courts being subordinate to any of the 
others. In order, therefore, that the practitioner in each of these numer- 
ous jurisdictions may know to what extent the propositions of law which 
the author lays down are accepted by the courts of his own jurisdiction, 
the decisions of those courts must be cited, as fully as practicable. 
An American legal treatise must not only be a logical and connected 
treatise upon the title of the law under discussion, but it must also be 
an index to the judicial decisions of all the American jurisdictions, 
State and Federal, which bear upon the subject. In this regard, un- 
less it is substantially complete, it will not do what the author aims to 
do — prove the extent to which the propositions which he lays down 
have been authoritatively adjudged in all parts of the American 
Union. 

Mr. Devlin need not have closed this interesting preface with the 
usual stale apology, beginning with the words: ‘ If it shall do naught 
towards giving a clearer conception of the law on the important subject 
of transferring titles to real estate, yet in the hope,”’ etc. It is safe to 
say that, when he laid down his pen, he knew more about the law on 
this subject than any living man. And it was unbecoming in him 
to express the fear that such a long, laborious and discriminating re- 
search as the two volumes present, will do nothing toward giving clearer 
conceptions of the law of which they treat. Modesty is in general be- 
coming; but that excess of it which amounts to personal humiliation 
should be avoided. An author who has given to the profession such a 
work may well feel proud of the monument which he has built; and, 
rather than apologize in such humble language for its defects, he is en- 
titled to point with pride to its excellencies. Mr. Devlin may feel 
confident that his work will not only lead to clearer conceptions of the 
law relating to the transfer of title to real estate, but that many of his 
suggestions will result in the improvement of the law itself; and there 
is probably no branch of the law which needs more radical improve- 
ment than this. 


THE Anarcuists’ Casr. — We do not propose at the present time to 
enter upon an extended review of this historic case. The facts of it, . 
roughly stated, are, that for a long time prior to the 4th of May, 1886, 
there had existed in the city of Chicago two affiliated societies of agita- 
tors, one called the International and the other the Lehr und Wehr 
Verein, the object of which was to overturn the existing state of society 
by what its members habitually termed ‘*‘ revolution,’’ that is by armed 
attacks upon the public authorities, using in these attacks fire-arms, 
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dynamite bombs, and even poison. It appeared that, in the theory of 
these agitators, all property was merely the result of robbery; that 
their purpose was to destroy the private ownership of things, and to 
reduce society into a sort of commune, in which every able-bodied man 
should do a reasonable amount of work or be hanged. For the pur- 
pose of inaugurating this so-called ‘‘ revolution,’’ the conspirators were 
divided into armed groups. They had two organs, a paper printed in 
German called the Arbeiter Zeitung, and a bi-weekly published in 
English called the Alarm. It had been planned among them that their 
‘*revolution ’’ in Chicago should be inaugurated on the Ist of May, 1886, 
which was the time set by various societies of workingmen for the in- 
auguration of a ‘ strike,’’ or concerted movement, the object of which 
was to secure the reduction of the hours of daily labor to eight hours, 
without a corresponding reduction in wages. The ‘ revolution’’ 
did not culminate on the Ist of May, as originally intended, al- 
though the eight hour strike began on that day, and from that day 
until the 4th of May Chicago was in a state of great agitation and 
peril, owing to collisions between bodies of workingmen and the police, 
the latter endeavoring to preserve order and protect workingmen who 
had not joined the strike, in the performance of their labor, and in 
coming to and going from their places of labor. 

For months prior to the 4th of May, 1885, the publications of these 
agitators had been inciting the workingmen to arm themselves for the 
purpose of resisting tbe constituted authorities. Their articles con- 
tained daily advice as tohow their attacks upon the public authorities 
were to be conducted, what means of death were to be employed, how 
such means were to be manufactured, and how used. One of these 
agitators, a young German named Lingg, employed himself in the 
manufacture of dynamite bombs for the use of himself and his co-con- 
spirators. On the 2d of May, 1886, a collision had taken place be- 
tween the police and some riotous workingmen, resulting inthe killing 
of one of the latter; whereupon the armed groups of this murder so- 
ciety resolved to assemble in pursuance of a preconcerted signal, which 
consisted of the German word ‘ ruhe,’’ printed in large letters in the 
Arbeiter Zeitung. They assembled at a place called the Haymarket, on 
the evening of the 4th of May. Near by, at the Desplaines police sta- 
tion, a captain of police had assembled a large force of armed police 
officers, in readiness for any emergency which the progress of the 
meeting might produce. This force of officers did not move from their 
station until it had been reported to the captain of police that Fielden, 
one of the agitators, was making a speech to the assembled crowd, in 


the 
ner- 
hich 
ion, 
ble, 
sted 
be 
ns, 
un- 
3 to 
own 
can 
the 
ght 
ject 
to 
on 
him 
Te- 
rer 
be- 
ion 
ha 
ad, 
en- 
2e] 
she 
his 
ere 
ve- 
to 
it, . 
6, 
ta- 
hr 
ity 
ed 
18, 


990 NOTES. 


which he had used the following language: ‘* You have nothing more to 
do with the law except to lay hands on it and throttle it until it makes 
its last kick. Keep your eye upon it, throttle it, kill it, stab it, do 
everything you can to wound it.’’ When it was reported to the cap- 
tain of police at the Desplaines Street station that Fielden had used 
these words, he judged, in view of the events of the few preceding days, 
that the meeting had assumed such a character as to endanger the public 
peace. Accordingly he moved a force of seventy-two police officers to 
the place of the meeting, and commanded those assembled to disperse ; 
whereupon Fielden, who was still speaking, used the words, ‘‘ We are 
peaceable ;’’ but whether this was a protest against the interruption 
of the police, or a signal for an attack upon them, corresponding with 
the German word ‘‘ ruhe,’’ is, of course, a matter of inference. No 
sooner had he uttered the word, than some one among the assembled 
crowd threw a dynamite bomb among the police officers, which ex- 
ploded. The explosion was followed by an attack upon the officers 
with revolvers, and a vigorous reply by them with the same weapons. 
The result of the encounter was the killing and wounding of sixty 
police officers, of whom seven were killed outright and several subse- 
quently died of their wounds. This work accomplished, the anarchists, 
in pursuance, it would seem, of their previous programme, shown in 


published advice of their principal organ, the Arbeiter Zeitung, scat- 


tered in all directions and disappeared. Several of them were subse- 
quently tracked to their various hiding places and arrested. Among 
these were August Spies, Michael Schwab, Samuel Fielden, Albert R. 
Parsons, Adolph Fischer, George Engel, Louis Lingg, and Oscar W. 
Neebe. These eight were indicted for murder by the grand jury of 
Cook county. They were tried in the Criminal Court of that county, 
before Hon. Joseph E. Gary, judge presiding. The prosecution was 
conducted by Mr. Julius S. Grinnell, State’s attorney, and the prisoners 
were defended by Messrs. W. P. Black and Solomon & Zeisler. The 
trial lasted many days, and resulted in the conviction and sentencing to 
death of all the defendants except Neebe, who, though convicted of 
murder, received a sentence of imprisonment in the penitentiary for the 
term of fifteen years. 

The case was removed to the Supreme Court of Illinois by writ of 
error, where it was elaborately argued by the counsel already named for 
the prisoners, and by Mr. Geo. Hunt, Attorney-General ; Mr. Grinnell, 
State’s Attorney ; Mr. Francis W. Walkerand Mr. Edmund Furthman, 
Assistant State’s Attorneys, and Mr. Geo. C. Ingham, for the people. 
The opinion of the court was delivered, during the month of September 
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last, by Mr. Justice Magruder, affirming in all respects the judgment of 
the court below. The seven judges of the court were unanimous upon 
all the substantial points presented, and especially upon the conclusion 
that the prisoners had been fairly tried and convicted, according to the 
principles of the common law and the statute law of the State of Illi- 
nois. Mr. Justice Mulkey delivered ashort concurring opinion from the 
bench, in which he stated that he did not wish to be understood as con- 
ceding that the record was free from error, but that he was neverthe- 
less of opinion that none of the errors complained of were of so serious 
a character as to require a reversal of the judgment. 

Thereafter application was made to Mr. Justice Harlan, of the Su- 
preme Court of the United States, for a writ of error and a supersedeas. 
Owing to the public nature and importance of the question, the applica- 
tion was referred to the whole court, which was in session. It was 
argued on behalf of the prisoners by the Hon. Benjamin F. Butler, of 
Massachusetts, and the Hon. Randolph Tucker, of Virginia. As the 
only question before the court was whether there was probable cause 
for granting a writ of error, no counsel were heard on behalf of the 
people of the State of Illinois. Ingenious and plausible arguments 
were put forward, especially by Gen. Butler, to convince the court that 
the trial had taken such a course as had deprived the prisoners of rights 
secured to them by the constitution of the United States, by acts of 
Congress made in pursuance thereof, or by treaties between the United 
States and foreign countries of which some of the defendants were sub- 
jects. The court took the case under advisement for about ten days, 
when Mr. Chief Justice Waite delivered the unanimous opinion of the 
court, disposing of all the substantial points which had been made, and 
denying the writ of error. 

The day finally fixed for the execution of the prisoners was November 
llth. Asthe day of execution approached, the public excitement over 
the case increased in intensity and spread throughout every section of 
the country. Never since John Brown and his co-conspirators were 
executed at Charleston, Va., for an attack upon the public authorities 
at the arsenal of the United States at Harper’s Ferry in 1859, had the 
condemnation for crime of any number of men so affected the minds 
of the people. Many well-meaning people were unable to disassociate 
the atrocious murder committed by these men in the pursuit of the 
objects of their horrible conspiracy, from a ‘* cause ’’ founded more or 
less in philanthropic considerations and having for its basis the benevo- 
lent conception of ameliorating the condition of workingmen. Otkers, 
more judicious, believed that the execution of these men in pursuance 
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of their sentences would, in the opinion of the unthinking masses, con- 
vert them into martyrs of a cause, however unjustly, and would there- 
fore promote the spread and growth of the ideas of which they were the 
exponents. A movement sprang up in Chicago and spread elsewhere, in 
favor of securing their pardon. The newspapers, which had denounced 
them in the severest terms and clamored for their blood, changed tone 
and dropped into modes of expression which indicated a view that it 
might after all be unwise, perhaps inhuman, to carry out the sentence of 
the law upon them. The clergy, for the most part, began to raise the 
cry of ‘amnesty; ’’ and on the Sunday which preceded the execution, 
sermons were preached in many of the churches of Chicago, urging the 
extensive signing of petitions to the governor for a commutation of 
their sentences. This amnesty business was taken up by all sorts of 
people, some of them men of standing, judgment and respectability, 
but most of them weak-minded people, reformers or cranks. Never- 
theless, signatures were procured in favor of the commutation of the 
sentences, to the number of no less than ten thousand names. In this 
general stampede of sentiment in favor of mercy, tle cause of the poor 
policemen who were compelled to bare their breasts to the bullets of anar- 
chists, in the defense of society, was generally forgotten or ignored. 
Counter-petitions were, however, circulated and numerously signed. 
These petitions and counter-petitions for many days crowded upon 
the governor of the State of Illinois. Fortunately that office was 
filled by a man whose character combines courage, firmness, 
honesty of purpose and humanity. Nevertheless, the position of 
Gov. Oglesby was one of the most trying in which a similar official 
had ever been placed. For many days he labored incessantly upon the 
record of the case, and gave attention to the petitions and counter- 
petitions which poured in upon him. The case had been so thoroughly 
studied by the public, with the aid of the press, that his decision 
was even anticipated. It was thought that he would commute the 
sentences of Fielden and Schwab to imprisonment for life, and let the 
sentence of the law be executed upon the others. This, expressed in 
a few words, was his final decision, rendered the evening before the 
day set for the execution. 

It ought to be stated that the tide of unstable public opinion which 
had so strongly set in in favor of a commutation of the sentences 
of all the anarchists was strongly arrested on Sunday, the 6th of 
November, the very day on which these sermons in favor of mercy were 
being preached, when the jail officials discovered, concealed in the cell of 
Lingg, the bomb manufacturer, several dynamite bombs, which had 
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been smuggled in to him hidden in the bottom of a box of soap. 
Whether these were intended for his own destruction merely, or 
whether it was intended that he should use them in making as much 
havoc as possible before his execution, remains unknown. His jailors 
were not, however, sufficiently vigilant to remove all instruments of 
death of this kind from him. On the day before the execution, while 
in his cell with his death watch, he deliberately placed in his mouth a 
fulminating cartridge, — which, as is well known, is a cartridge used for 
exploding dynamite bombs, or cans of dynamite, — and lit the end,as 
though it had been the end of a cigar. It almost immediately exploded, 
tearing to pieces his mouth, his vocal organs, and generally the adjacent 
portions of his face. He was taken to the hospital department of the 
jail, where, two hours later, he died of strangulation. 

On the day set for the execution, the four survivors, whose sentences 
had not been commuted, namely, Spies, Fischer, Parsons and Engel, 
were quietly executed in the yard of the jail of Cook county, in Chi- 
cago, in the presence of about two hundred spectators, who had been 
specially admitted. They held out to the last with a courage worthy of 
a better cause. They even endeavored to pose as martyrs and heroes 


. on the scaffold, and it must be confessed that some of them met their 


death with the courage of a Ravaillac. Spies, who it will be remem- 
bered, was the editor of the Arbeiter Zeitung, uttered a sentiment which 
would have been memorable if it had been uttered on a worthier occa- 
sion: ‘* There will come a time when our silence will be more powerful 
than the voices they are strangling to death now.’’ Engel exclaimed: 
Hurrah for anarchism!’ Fischer said: ‘‘ Hurrah for anarchy! 
This is the best moment of my life.’”” The last words of Parsons 
were: ‘* Let the voice of the people be heard.’’ All these utterances 
were made after the black caps had been drawn over their faces. The 
sheriff allowed them no opportunity to make formal speeches. 

They were buried together on the following Sunday, and their fu- 
neral was attenced by about five thousand workingmen of various 
societies, who marched in procession. No disturbance of any kind 
occurred. No incendiary banners were carried, and no incendiary 
speeches were made. 

We have not space even to refer to the Federal questions which 
were decided in the case by the Supreme Court of the United States. 
We have before us three reports of the decisions of the Supreme Court 
of Illinois! We have not space to make any extracts from the long 
and able opinion of the court delivered by Mr. Justice Magruder. No 

1 10 West. Rep. 701; 12 North East. Rep. 865. 
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better summary of the points decided could be made, we apprehend, 
than that furnished in the syllabus of the official report of the case,! 
prepared by Mr. Freeman, the able and accomplished reporter of the 
court. An idea will be gained of the number of questions presented 
and decided in this opinion, when we state that the syllabus contains no 
less than forty-two paragraphs. These, omitting such as relate merely 
to incidental points of practice which arose during the trial and 
omitting the head-lines and catch-words, are as follows: — 


‘2 ACCESSORY BEFORE THE Fact — As Principal.— The statute abolishes the 
distinction between accessories before the fact and principals; by it all ac- 
cessories before the fact are made principals. 3. As the acts of the principal 
are made the acts of the accessory, the latter may be charged as having done 
the act himself, and may be indicted and punished accordingly. 

“4. As TO THE Law or Consprracy.—A conspiracy may be described, in 
general terms, as a combination of two or more persons, by some concerted 
action, to accomplish some criminal or unlawful purpose, or to accomplish 
some purpose, not in itself criminal or unlawful, by criminal or unlawful means. 
5. If one concur, no proof of agreement to concur is necessary. As soon as the 
union of wills for the unlawful purpose is perfected, the offense of conspiracy 
iscomplete. This joint assent of minds, like all other parts of a criminal case, 
may be established as an inference from the other facts proved,— in other words, 
by circumstantial evidence. 6. Though the common design is the essence of © 
the charge of conspiracy, it is not necessary to prove that the alleged conspir- 
ators came together and actually agreed, in terms, to have that design and to 
pursue it by common means. Ifit be proved that they pursued by their acts the 
same object, often by the same means, one performing one part, another per- 
forming another part of the same, so as to complete it with a view to the attain- 
ment of that same object, the conclusion will be justified that they were 
engaged in a conspiracy to effect that object. 7. It cannot be properly 
assumed that ‘a conspiracy to bring about a change of government, by peace- 
ful means if possible, but if necessary, to resort to force for that purpose,’ is. 
not unlawful. The fact that the conspirators may not have intended to resort 
to force, unless, in their judgment, they should deem it necessary to do so, 
would not make their conspiracy any the less unlawful. 8. It is not necessary 
to prove that the conspiracy originated with those who are particularly charged, 
or that they met during the process of its concoction; for every person entering 
into a conspiracy or common design, already formed, is deemed in law a party 
to all acts done by any of the other parties, before or afterwards, in further- 
ance of the common design. 9. It makes no difference in the degree of 
responsibility resting upon those conspiring to do an unlawful act, that some of 
them were not present at the consummation of the design of the conspiracy. 
Where persons combine to stand by one another in a breach of the peace, with 
a general resolution to resist all opposers, and, in the execution of their design, 
a murder is committed, all of the company are equally principals in the murder, 
though at the time of the act some of them were at such a distance as to be out 


1 Spies v. People, 122 Ill. 1. 
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of view, if the murder be in furtherance of the common design. 10. In the 
case of a homicide, there might be no special malice against the person 
slain, nor deliberate intention to hurt him; but if the act was committed in the 
prosecution of the original purpose, which was unlawful, the whole party will 
be involved in the guilt of him who gave the blow. 11. A person may be- 
guilty of a wrong which he did not specifically intend, if it came naturally, 
or even accidentally, through some other specific or general evil purpose. 
When, therefore, persons combine to do an unlawful thing, if the act of 
one proceeding according to the common plan terminates in a crim- 
inal result, though not the particular result meant, all are liable. 12. He 
who enters into a combination or conspiracy to do such an unlawful act 
as will probably result in the taking of human life, must be presumed to have 
understood the consequences which might reasonably be expected to flow from 
carrying it into effect, and also to have assented to the doing of whatever would 
reasonably or probably be necessary to accomplish the objects of the conspir- 
acy, even to the taking of life. 13. If mencombine together as conspirators to 
accomplish an unlawful purpose, as, the overthrow of society and government 
and law, called by them a ‘social revolution,’ and seek, as a means to an end, 
by print and speech, to excite to tumult and riot and murder another class of 
persons having a different purpose in view, as, in the case of workingmen who 
have entered upon a ‘strike’ with the view of bringing about a reduction of 
the hours of day labor, then, notwithstanding the difference in the ultimate ob- 
jects desired to be attained by the respective classes of persons, the conspira-. 
tors who advised and instigated the others to violence will be held responsible 
for murder that may result from their aid and encouragement. 14. A plan for 
the perpetration of crime, or for the accomplishment of any action whether 
worthy or unworthy, cannot always be executed in exact accordance with the 
original conception. It must sometimes be changed or modified in order to 
meet emergencies or unforeseen contingencies. 15. If A. hire B. to shoot C. at 
a designated place, on acertain night, but B., seeing C. at another locality on 
the same night, shoots him there, A. is none the less guilty of aiding, abetting, 
advising and encouraging the murder of C. So, if there be a conspiracy to kill 
policemen at a station house, but the agents of the conspiracy kill the policemen 
a short distance away from the station house, there is no such departure from 
the original design as to relieve the conspirators of responsibility. 16. Where 
there is a conspiracy to accomplish an unlawful purpose, and the means are not 
specifically agreed upon or understood, each conspirator becomes responsible- 
for the means used by any co-conspirator in the accomplishment of the 
purpose in which they are all at the time engaged. 17. In the case of a 
joint attack upon a body of persons, made by a number of other persons, with 
two kinds of weapons, as, pistols and bombs, in pursuance of a previously ar- 
ranged conspiracy, and the murder of one of the persons attacked results, those 
of the attacking party who fired pistol shots only, will be equally responsible 
for the murder with the one throwing a bomb, although the killing was in fact 
done by the bomb and not by a pistol shot. 18. He who inflames people’s 
minds, and induces them, by violent means, to accomplish an illegal object, is. 
himself a rioter, though he takes no part in the riot. One is responsible for 
what wrong flows directly from his corrupt intentions. If he set in motion the- 
physical power of another, he is liable for its result. If he contemplated the re-- 
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sult, he is answerable, though it is produced ina manner he did not contem- 
plate. If he awakes into action an indiscriminate power, he is responsible. If 
he gives directions vaguely and incautiously, and the person receiving them acts 
according to what he might have foreseen would be the understanding, he is re- 
sponsible. It can make no difference whether the mind is affected by inflamma- 
tory words addressed to the reader through the newspaper organ of a society to 
which he belongs, or to the hearer through the spoken words of an orator 
whom he looks up to as a representative of his own peculiar class. 19. The 
‘International Association’ in Chicago was an illegal organization engaged in 
making bombs and drilling with arms for the unlawful purpose of attacking the 
police force in the city, in case the latter should assume to do their duty in the 
preservation of the public peace. Its members were conspirators, and, by their 
act of conspiring together, they jointly assumed to themselves, as a body, the 
attribute of individuality, so far as regarded the prosecution of the common de- 
sign. Newspapers, conducted by members of the organization, as its organs, 
advocated the purposes of the conspiracy, and speakers addressed public meet- 
ings called by some of the conspirators, inciting the people to resist the police, 
and advising riot and murder. The police were attacked, and several of them 
killed. Ona prosecution of some of the conspirators for murder, it was held, 
that the utterances of these papers and speakers were competent evidence 
against the defendants, as showing the purposes and intentions of the conspir- 
acy which they represented. 20. On the same trial, Johann Most’s book on the 
Science of Revolutionary Warfare was admitted in evidence against the de- 
fendants. This book is a treatise upon the most improved methods of making 
bombs and preparing dynamite and other explosives, and contained suggestions 
as to how to apply the results of modern science to the work of destruction of 
the ‘capitalistic system,’ and advice to persons who, as members of the so- 
called revolutionary forces, might purpose to engage in the use of these weapons 
and explosives. The treatise was distributed among the members of the In- 
ternational groups at their picnics and meetings through the agency of the 
International Association. Its circulation was an act of the illegal organization 
to which all the defendants belonged, and was one of the methods by which 
that organization instructed and advised its members to get ready for the mur- 
der of the police during the excitement among the striking workingmen, at 
the time existing. Their newspaper organs commended it and quoted from 
it. Some of the conspirators read it and acted upon the suggestions con- 
tained in it. When the leaders of the organization thus made use of 
this treatise, they adopted it as a manual of tactics, and it became a book 
of their written advice and instructions to their followers. It was com- 
petent evidence as showing the purposes and objects which they had in view 
and the methods by which they proposed to accomplish those objects. 21. The 
policeman for whose murder the defendants were indicted, was killed by the 
explosion of a bomb thrown in the midst of the police force. On the trial the 
court allowed to be given in evidence, bombs, and cans containing dynamite, 
and prepared with contrivances for exploding it, which had been found under 
sidewalks and buried in the ground at certain points in the city, placed there by 
certain of the conspirators. As specimens of the kind of weapons which 
Lingg, the one of the conspirators who had charge of their manufacture, and 
his associates, were preparing, and as showing the malice and evil heart which 
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the intended use of such weapons indicated, the introduction of combs made by 

him was not improper. The jury had a right to see them and compare their 

structure with the description of the bomb that killed the policeman, witha 

view of determining whether Lingg, as was charged, was the maker of the latter 

or not. 22. As to the fact that some of these bombs and cans, like some which 

had been shown to certain of the conspirators during their drill, were found 

buried near one of the designated meeting places where certain of the armed 

men were to assemble on the night of the attack of the police,—this was a 
circumstance proper to be considered by the jury in determining the nature and 

character of the conspiracy and its connection with the events of the night of 
the killipg.. 23. It is not essential to the guilt of a person who has conspired 

with others for the commission of a crime, that in the preparation of the instru- 
mentalities for the carrying out of the design of the conspirators, he did not 
know the name of the particular individual who was to use them. So wherea 
number of persons conspired together to destroy the police force of a city, ina 
certain event, as, in case of a collision between them and workingmen, by 
throwing a bomb among the police, if the bomb-maker knew that it was to be 
thrown by one of those having the commun purpose, that would be sufficient to 
affect him with the guilt of advising, encouraging, aiding or abetting the crime 
resulting from the act, 24. And it would be alike unimportant, in fixing the 
guilt of the bomb-maker, that he did not know what particular policeman might 
be injured or killed. The design of the conspiracy virtually designated the 
body or class of men who were to be attacked. Should one of such class be 
killed, the guilt would be the same as though a person having a particular name 
had been pointed out as-the victim. 25. So, too, it would be immaterial that 
he did not know the bomb would be thrown at any particular time or place. It 
would be enough that he knew it was to be used at the place where the antici- 
pated event might transpire,— the collision between the workingmen and the 
police. 26. Thus, where, in the execution of the unlawful purpose of a con- 
spiracy, a bomb was thrown among a body of police, for the purpose of sus- 
taining a conviction of some of the conspirators for murder, as resulting from 
the throwing of the bomb, the identity of the bomb-thrower is sufficiently shown 
if it appeared he belonged to the conspiracy, and if he threw the bomb to carry 
out the conspiracy and further its designs, even though his name and personal 
description were not known. A person may very properly be charged with ad- 
vising, encouraging, aiding and abetting an unknown principal in the perpetra- 
tion of acrime. 27. In an indictment against several for murder, some of the 
counts charged the defendants with having advised, encouraged, aided and 
abetted a particular person named, in the perpetration of the crime, and evi- 
dence was introduced to show that the particular person named did perpetrate 
the crime. Other counts charged the defendants with having advised, en- 
couraged, aided and abetted an unknown person in the commission of the crime, 
and proof was given which tended to show that the perpetrator of the crime 
was an unknown person. In this condition of the pleadings and the proofs, it 
was not required of the trial court that it should so direct the jury as to restrict 
them to the consideration of the case on the theory that the crime was com- 
mitted by the particular person named, and to omit any reference to the other 
theory that it was perpetrated by an unknown person. 28. Under our statute, 
the man who, ‘not being present aiding, abetting or assisting, hath advised, 
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encouraged, aided or abetted the perpetration of a crime,’ may be considered as 
the principal in the commission of the crime, may be indicted as principal, and 
may be punished as such. The indictment need not say anything about his hav- 
ing aided and abetted either a known principal or an unknown principal. It 
may simply charge him with committing the crime as principal. Then, if, upon 
the trial, the proof shows that the person charged, aided, abetted, assisted, ad- 
vised or encouraged the perpetration of the crime, the charge that he committed 
it as principal is established against him. It would make no difference whether 
the proof showed that h2 so aided and abetted a known or an unknown principal. 
29. If there be aconspiracy, and crime has resulted from it, it becomes material 
to show the purposes and objects of the conspiracy with the view of determining 
whether and in what respects it is unlawful. Anarchy is the absence of gov- 
ernment; it is a state of society where there is no law or supreme power. If 
the conspiracy had for its object the destruction of the law and the govern- 
ment, and of the police and militia as the representatives of law and govern- 
ment, it had for its object the bringing about of practical anarchy. And when 
murder has resulted from the conspiracy, and the perpetrators are on trial for 
the crime, whether or not the defendants were anarchists may be a proper cir- 
cumstance to be considered, in connection with other circumstances in the 
case, with a view of showing what connection, if any, they had with the con- 
spiracy and what were their purposes in joining it. So it would be putting it 
too broadly to instruct the jury in such a case that it could not be material in 
the case that the defendants, or some of them, were or might be ‘ socialists, . 
communists, or anarchists,’ and such an instruction might well be refused. 
30. When the fact of a conspiracy is once established, any act of one of the con- 
spirators in the prosecution of the enterprise, is considered the act of all. And 
when murder results from the act of the conspirators, individuals who, though 
not specifically parties to the killing, are present and consenting to the assem- 
blage by whom it is perpetrated, are principals when the killing is in pursuance 
of the common design. 31. After a conspiracy has been established, only those 
declarations of each member, however, which are in furtherance of the common 
design can be introduced in evidence against the other members. Declarations 
that are merely narrative as to what has been done or will be done, are incom- 
petent, and should not be admitted except as against the defendant making 
them, or in whose presence they were made. 32. Whether the acts and declar-. 
ations of one of several aileged conspirators shall be allowed to be proven before 
proof is made of the conspiracy, or of the connection of those sought to be 
charged, is a matter largely discretionary with the trial judge. The proof of 
conspiracy which will authorize the introduction of evidence as to the acts and 
declarations of the co-conspirators may be such proof only as is sufficient, in 
the opinion of the trial judge, to establish prima facie the fact of conspiracy be-. 
tween the parties, or proper to be laid before the jury as tending to establish 
such fact. Sometimes, for the sake of convenience, the acts or declarations of 
one are admitted in evidence before sufficient proof is given of the conspiracy, 
the prosecutor undertaking to furnish such proof at a subsequent stage of the 
cause. 33. The rule that the conspiracy must first be established prima facie 
before the acts and declarations of one conspirator can be received in evidence 
against another, cannot well be enforced where the proof of the conspiracy de- 
pends upon a vast amount of circumstantial evidence, a vast number of isolated 


and independent facts; and, in any case, where such acts and declarations are 
introduced in evidence, and the whole of the evidence introduced on the trial, 
taken together, shows that such a conspiracy actually exists, it will be consid- 
ered immaterial whether the conspiracy was established before or after the 
introduction of such acts and declarations. The prosecution may either prove 
the conspiracy which renders the acts of the conspirators admissible in evi- 
dence, or it may prove the acts of the different persons, and thus prove the con- 
spiracy. 84. In many important cases evidence has been given of a general 
conspiracy, before any proof of the particular part which the accused parties 
have taken. In some particular instances, in whicn it would be difficult to 
establish the defendant’s privity without first proving the existence of a con- 
spiracy, a deviation has been made from the general rule, and evidence of acts 
and conduct of others has been admitted to prove the existence of a conspiracy 
previous to the proof of the defendant’s privity. The term ‘acts,’ as here used, 
includes written correspondence and other papers relative to the main design. 

6635. DISPERSING PUBLIC ASSEMBLAGES— Right of Resistance. —A mere 
order to an assemblage of persons to disperse, although the meeting be lawfully 
convened and peaceably conducted, will not excuse the throwing of a bomb into 
a body of policemen giving the order. 36. If, however, a bomb-thrower were 
illegally and improperly attacked by the police, while quietly attending a peace- 
able meeting, and he threw the bomb to defend himself against such attack, 
another question would be presented.” 


Thus ended the most remarkable trial which has hitherto taken place 
in the judicial annals of our country. “Blood hath been shed in the 
olden time ;”but never before in this country hath it been shed in the 
punishment of murder committed in an effort to destroy all law, all 
property, and all organized society. Under our American system the 
suffrage, regulated by the laws of the several States, is universal, ex- 
cept where it is restrained in some States by a very slight property or 
poll-tax qualification. The humblest workingman has a vote which 
counts as much in determining the policy of the government as that of 
the greatest capitalist. Anarchy — the disruption of society by a small 
minority of its members by means of open violence or secret. poison — 
is a plant which can have no growth in our soil. Nor have Americans 
taken kindly to it. Of the eight miscreants who were thus convicted 
-of murder according to the principles of the common law and the statute 
law of the State of Illinois by a common jury, only one, namely, Parsons, 
was an American. The rest were foreigners, who had repaid the gener- 
-ous hospitality of our country by an attempt to destroy its institutions 
through murderous attacks upon its officials. We have no more toler- 
ance for them or for their ideas than society in the old world has; and 
while we allow them, in accordance with the principles of our institu- 
tions, great freedom of utterance, and do not in general restrain them 
‘from the public dissemination of their atrocious doctrines, yet when 
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those doctrines culminate in overt acts of murder or other violence, we 
have laws under which they will be punished, less swiftly, but perhaps 
not less surely than in the countries from which they came. 


American Bar Association. — We are much indebted to the cour- 
tesy of Francis Rawle, Esq., treasurer of the American Bar Associ- 
ation, for advance sheets of the report of its tenth annual meeting 
which was held at Saratoga Springs, N. Y., on the 17th, 18th and 19th 
of August last. The attendance was larger than at any previous meet- 
ing of the association, and the meeting was in every respect success- 
ful. One hundred and forty-nine members and delegates from State 
associations registered their names; and it should be said that there 
is always a considerable number in attendance who omit to register. 
The association had, at the opening of this session, seven hundred and 
forty members, coming from thirty-seven States and two Territories, 
Colorado being the only State not represented in its membership. One 
hundred and eight members sat down to the tenth annual dinner —a meal 
which could be well afforded, as there was a balance in the treasury of 
$1,620.10. The president elected for the next year was Geo. G. Wright, 
of Iowa. The necrology of the association during the last year includes 
the distinguished names of Gen. William Preston of Kentucky, John 
M. Shirley and Austin F. Pike, of New Hampshire, Aaron J. Vander- 
poel of New York,and Luke P. Poland of Vermont; besides the fol- 
lowing names, some of them not less distinguished in their own States: 
Fletcher P. Cuppy of the District of Columbia, John N. Kennard of 
Louisiana, Reuben O. Reynolds of Mississippi, Benjamin A. Willis of 
New York, Michael A. Daugherty of Ohio, Wm. D. Wetherill of Penn- 
sylvania, John P. Gregory of Rhode Island, Jas. H. Rion of South 
Carolina. 

Among the subjects discussed was the system of liberating convicts 
on parole, which has been adopted in New York, Ohio and two other 


States. This discussion resulted in the adoption of the following reso- 
lution: — 


** Resolved, That in the judgment of this association the system of liberating 
convicts on parole requires better safeguards than those which are provided by 
the legislation in the States of New York and Ohio on the subject, so as to se- 
cure the retention of paroled prisoners more effectually within the super- 
vision and control of the prison authorities, and keeping them strictly within 
the limits of their respective States. The dispersion of criminals by the au- 
thorities of a State in other States or countries should never be p«rmitted.”’ 


Another subject was the report of the Committee on Jurisprudence 
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and Law Reform, touching the propriety of enlarging the jurisdiction 
of the Federal eourts in respect of arbitration, the recommendation of 
which report was embodied in the following resolution : — 


‘¢ Resolved, That in the opinion of this association the project of a bill for an 
act to establish courts of arbitration, as printed in the reports of the associ- 
ation, Vol. IX, p. 509, presents a fair and practicable scheme for enlarging the 
powers of the courts of the United States in respect to arbitration, and is 
worthy of careful consideration by the Congress of the United States at its next 
session.” 


A long and very able discussion showed that the prevailing sentiment 
of the association was opposed to the resolution, and the whole anit 
was referred back to the committee without instructions. 

Another subject which underwent discussion was the following reso- 
lution reported at the previous session by the Committee on Jurispru- 
dence and Law Reform : — 


*« Resolved, That in the opinion of the association, the interests of society 
would be promoted by the general use of the whipping-post as a mode of pun- 
ishment for wife-beating and other assaults on the weak and defenseless, such 
as assaults committed with sand-bags, brass knuckles, or similar weapons.”’ 


The discussion of this interesting resolution continued through por- 
tions of two days, developing the widest difference of opinion among 
the members as to its propriety. The more sentimental of the mem- 
bers thought that it ‘‘ would roll back the tide of civilization ’’ for the 
whipping-post to be restored even in such cases, and one went so far 
as to express the opinion that the association ought not to pass a reso- 
lution which would be criticised by the whole civilized world. A motion 
was made and seconded to amend it by adding the words ‘‘ and that 
any one convicted of rape should be burned at the stake.’’ This 
amendment might have been adopted with acclamation, but for the fact 
that it was out of order, a motion to table the original motion having 
previously been made. This last motion was finally adopted, and the 
resolution laid on the table by a vote of yeas 63, nays 28. 

The recommendations of the Committee on Commercial Law crowded 
in for a portion of the time of the association. This report contained 
the following recommendations, together with a resolution empowering 
the committee to take such action as they might deem necessary or ex- 
pedient to secure the legislation recommended by them: — 


“First. That the present needs of the business community for uniformity of 
law relating to the enforcement of contracts and the collection of debts impera- 
tively demand national legislation asthe only adequate means by which the 
desired relief and protection can be attained. 
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“Second, Tnat, so far as interstate commercial transactions are concerned, 
Congress Las full power to provide the necessary relief and protection by legis- 
lation under the clause of the Constitution giving it the power to pass laws to 
regulate commerce among the States. 

“Third. That this legislation requires only a short and simple act of Congress 
such as would be easily intelligible to every business man, and its adminis- 
tration would require only the exercise of the ordinary equity powers of the 
courts of the United States. 

“Fourth. That, in the exercise of the same power, Congress should enact a 
statute defining the law relating to billsof exchange and other commercial 
paper, so far as the same is involved in interstate commerce. 

“Fifth. That if such legislation be once adopted it is likely that the State 
legislatures would enact the same provisions for the regulation of commerce 
among their own citizens, and there would thus be provided a completely uni- 
form system of law relating to the essential features of commercial transactions 
throughout the whole country. 

“Sizth. That it is desirable that Congress should enact a national bankruptcy 
law, and that sucha law should be ashort, simple and concise act, and its 
administration should be under the direction of the court according to the 
ordinary and familiar rules of acourt of equity.” 


The report was also accompanied by a draft of a bankruptcy bill 
and a bill to regulate interstate debts, credits and collections. This 
report was made the special order of business for the next meeting, fol- 
lowing the annual address. 

The Committee on Jurisprudence and Law Reform were instructed 
to inquire and report at the next meeting ‘‘ whether it would not be 
desirable to promote the enactment in the several States of some 
uniform law (and, if so, in what form) to regulate the marriage of their 
citizens in foreign countries, and the proper authentication and regis- 
tration of such marriages in this country.’’ 

A resolution was passed authorizing the appointment of a special 
committee of three members ‘‘ to inquire and report as to what, if any- 
thing, cau be done to secure a better expression of the legislative 
intention in framing public statutes.’”” The committee which was ap- 
pointed, consisted of Johnson T. Platt of Connecticut, Simon Sterne of 
New York, and Wm. E. Earle of Washington, D. C. 

The following resolution was introduced by Mr. Walter George 
Smith of Pennsylvania, on behalf of Judge Hoadly of New York, who 
was unable to be present, and referred to the Committee on Judicial 
Administration : — 

** Resolved, That in all courts of last resort in which written or printed 
briefs are required from counsel, such briefs should be required to be exchanged 
long enough before the submission of the cause to enable counsel on each 


side to examine and reply, either in writing or in print, to the brief of his 
adversary.’’ 


i 
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Judge Hoadly submitted some appropriate remarks in support of the 
resolution, which appear in the published transactions. 

A very sensible amendment to the by-laws was adopted on the re- 
commendation of Judge Barclay of Missouri, providing that any report 
of a standing committee which should embody recommendations for 
action on the part of the association should be printed and distributed 
by mail by the secretary, so as to allow the members of the association 
at least fifteen days in which to consider it, before the annual meeting 
at which such report is proposed to be submitted. This will enable the 
members to know, before each meeting assembles, what subjects are to 
come up for discussion, and to prepare themselves accordingly. 

A resolution was also adopted, requesting the Committee on Juris- 
prudence and Law Reform to consider and report at the next meeting 
what legislation, if any, it may deem advisable to correct the irregular- 
ities in and evils growing out of the present laws relating to marriage 
and divorce. 

The annual address of the President, Thomas J. Semmes of Louisi- 
ana, though under the constitution devoted to a review of recent 
Federal and State legislation, was full of interest. The ‘‘ Annual Ad- 
dress,’’ so-called, was delivered by Henry Hitchcock of Missouri, and 
related to the subject of perfecting the general corporation laws of the 
States. A paper was read by Henry Jackson of Georgia, entitled ‘‘ In- 
demnity the Essence of Insurance— Causes and Consequences of Legis- 
lation qualifying this Principle ;’’ another by J. K. Edsall of Illinois on 
the ‘‘ Granger Cases and the Police Power.’’ 

Want of space prevents us from referring at greater length to these 
papers and proceedings in our present number. The proceedings of 
this representative body of American lawyers are always news until the 
next meeting, and we shall perhaps print or refer more at length to 
some of the interesting addresses and reports in future numbers of 

this Review. 


INSTRUCTIONS ON THE SuBJECT OF INSANITY AS A DEFENSE TO CRIME.— 
The distinctions which the progress of medical science has introduced 
into the law relating to insanity as a defense to crime render the 
drafting of suitable instructions to juries, in criminal cases where 
this defense is set up, a matter of considerable difficulty and even 
nicety. We have in our hands at this writing a number of models of 
such instructions which have been approved by appellate courts in re- 
cent cases in different jurisdictions. We have not space to set them 
VOL. XXI. 66 
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out here.! One of them, however, drawn by Judge Normile, of the St. 
Louis Criminal Court, received such unqualified approval at the hands 
of the Supreme Court of Missouri in their decision, not yet reported,? 
that we subjoin it here, as furnishing a model which may be safely 
used, not only in that, but in most other American jurisdictions. In 
giving the opinion of the reviewing court, Sherwood, J., said: ‘* Of the 
instructions given the jury, it is unnecessary tosay more than that they 
express, in an exceedingly apt and lucid manner, the well-established 
law of this court, as shown by the instances from our own reports 
cited by counsel for the State.’’ The following are the instructions 
referred to, so far as they relate to the subject of insanity : — 


‘In this case insanity is interposed by defendant’s counsel as an excuse for 
the charge set forth in the indictment. This defense, when established, is one 
which the law recognizes; and should insanity be proved by the evidence in this 
case, to the reasonable satisfaction of the jury, it would be the duty of the jury 
in that event to acquit the defendant altogether. 

*« Insanity is a physical disease, located in the brain, which disease so perverts 
and deranges one or more of the mental and moral faculties as to render the 
person suffering from this affliction incapable of distinguishing right from wrong 
in reference to the particular act charged against him, and incapable of under- 
standing that the particular act in question was a violation of the laws of God 
and society. 

‘*Wherefore the court instructs the jury that if they believe and find from the 
evidence that, at the time he did the killing charged in the indictment, the de- 
fendant was so perverted and deranged, in one or more of his mental and moral 
faculties, as to be incapable of understanding, at the moment he killed Samuel 
Kohn, that such killing was wrong, and that he, the defendant, at that time was 
incapable of understanding that this act of killing was a violation of the laws of 
God and society —if the jury find he was so insane, they should find him not 
guilty. 

‘‘Insanity is either partial or general. General alienation always excuses; 
partial insanity does not always excuse. One may be partially insane and yet be 
responsible for his criminal acts. The law does not excuse unless the derange- 
ment is so great that it actually renders the person incapable at the time of its 
commission of distinguishing between right and wrong, in respect to the par- 
ticular act charged and proved against him. 

‘* The law presumes every person who has reached the years of discretion to 
be of sound mind, and this presumption continues until the contrary is shown. 


1 The reader may findthem in the re- 7 Kan. 152; State v. Robinson, 20 W. 
ports of the followingcases: Leache v. Va., 727; State v. McCoy, 34 Mo. 524; 
State (Tex. Ct. App.), 3S. W. Rep. State v. Klinger, 43 Mo. 431; State v. 
539, 544; Walker v. State, 102 Ind. 502, Bruce, 48 lowa, 533; Dunn v. People, 
508 (approved, though not welldrawn); 109 Ill. 643. 

Guetig v. State, 66 Ind. 94, 105; State 2 State v. Pagels, Ms. 

v. Mahn, 25 Kan. 186; State v. Reddick, 
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So that when, as in this case, insanity is pleaded as a defense to a criminal 
charge, the fact of the existence of such insanity at the time of the commission 
of the act complained of must, before you can acquit on that ground, be estab- 
lished by the evidence to your reasonable satisfaction; and the burden of pvov- 
ing this fact rests with the defendant. 

«To establish the insanity of the defendant, positive and direct proof of it isnot 
required. To entitle him to an acquittal by reason of his insanity, circumstan- 
tial evidence which reasonably satisfles your minds of its existence is suffi- 
cient. 

“The law presumes the defendant innocent, and the burden of proving him 
guilty rests with the State; and before you should convict him his guilt must 
be established beyond a reasonable doubt. On the other hand, to entitle the 
defendant to a verdict of not guilty by reason of his insanity, the law requires 
him to prove it, not, however, beyond a reasonable doubt, but only to your rea- 
sonable satisfaction. 

“ From all this it follows that, although you may believe and find that the de- 
fendant did the killing alleged, yet if from the evidence you further find that at 
the time he did it, he was in such an insane condition of mind that he did not 
know he was doing wrong, and did not comprehend the nature and character of 
the act, then such killing was not in law malicious or felonious, and you ought 
to acquit him on the ground of insanity, and by your verdict so say. 

‘“‘ The jury are the sole judges of the credibility of the witnesses and the weight 
to be given to their testimony. If you believe that any witness has knowingly 
sworn falsely to any material fact you are at liberty to reject all, or any portion 
of such witness’ testimony. This is applicable alike to the medical expert testi- 
mony, as to the testimony of ordinary witnesses. 

‘‘ Whether the hypothetical case on which the opinions of the experts are 
based corresponds to and coincides with the case of the defendant, the jury 
alone must determine in the light of the testimony presented on this trial. And 
whenever it supposes facts not given in evidence, it should be disregarded by 
the jury. 

‘The court instructs you that, if you find the defendant not guilty on the 
ground that he was insane at the time of the commission of the homicide 
charged, you will so state in your verdict; and you will also state whether de- 
fendant has entirely and permanently recovered from such insanity. 

*¢Tf, on the whole case, you entertain a reasonable doubt of the guilt of the 
defendant, you should give him the benefit of it and acquit. But to justify an 
acquittal on the ground of reasonable doubt alone, it should be reasonable and 
substantial, and not a mere guess or conjecture of the possibility of inno- 
cence.’? 
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MAXWELL’S CRIMINAL PROCEDURE. A Practical Treatise on Criminal Procedure, with 
Directions and Forms. By SAMUEL MaxwEm, Chief Justice of the Supreme Court of 
Nebraska. Chicago: Callaghan &Co. 1887. 

The basis of this work is the criminal code of Nebraska; but, as this code 
resembles that of Ohio and also that of Kansas, it will no doubt be found use- 
ful in these jurisdictions as well. The cases cited are drawn not merely from 
those States, but from all American jurisdictions. The author is not a mere 
theorizer, or professional book-maker, but, in the preparation of his work, he 
has been able to present the result of many years’ experience upon the judicial 
bench. At the election which took place in November he was elected a justice 
of the Supreme Court of Nebraska for the fourth time. He bas been a frequent 
contributor to this Review, and is the author of a work on civil procedure 
which has gone through several editions. The work before us seems to us to 
be a practical work, turned out by a thoroughly experienced mind, applicable 
not only within the three jurisdietions named, but also to a considerable extent 
in other jurisdictions. The numerous forms, which relate to every step in the 
conduct of a criminal proceeding, from the inception of the prosecution to the 
termination of the trial, will especially commend the book to prosecuting at, 
torneys and other practitioners. It is well printed by the Chicago Legal News 
Company. 


ABBOT?’S NEW PRACTICE AND Forms. The Principles and Forms of Practice in Civil Ac- 
tions in Courts of Record under the Codes of Procedure. Adapted also to common law 
and equity practice. By AUsTIN ABBOTT, of the New York Bar. Vol. I. New York: 
Baker, Voorhis & Co., Law Publishers, 66 Nassau street. 1887. pp. 867. 

This is the most complete and learned book on Code practice that has been 
published. The new work is very much enlarged and improved, as compared 
with the author’s previous work on the same subject. The first five hundred 
pages of the first volume are devoted to proceedings and forms common to all 
stages of an action. Then the author follows the successive steps in a suit- 
commencing with the things which may be done before commencing it, and giv- 
ing first, a concise statement of the practice, supported by a selection of cases 
from the reports. The work is not cumbered by quotations from the Code. 
The suggestions and explanations in regard to practice are most minute, cover- 
ing almost every possible point that can arise, and certainly every point that is 
likely to arise. Then follow the appropriate forms with variations to suit a 
variety of circumstances. The forms, the author states, almost without excep- 
tion, have been drawn from precedents which have stood the test of actual prac- 
tice. They have been accumulated during a long period, and have been system- 
atically revised with a view to conciseness and accuracy of expression. 
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“The reader will see,”? says the author, ‘‘from the very wide selection of 
authorities that the work is not a localone. .... But although this work is 
therefore a general one, I believe that no accuracy can be had in law without 
being accurate for some particular State. A work which is complete and accu- 
rate for one State is more likely to be useful in others. One which is not 
measurably accurate in details for any particular jurisdiction cannot be accurate 
in general nor a safe guide anywhere. I have, therefore, upon matters of 
technical detail endeavored to state the practice under the law of ‘New York 
with accuracy and precision; while I have consulted as far as possible, also, the 
law of procedure in other States, and have given authorities from them all.” 
The work seems all that can be desired as an accurate guide to Code practice, 
not only in New York but in other States which have substantially adopted the 


same rules of procedure. 


CusTopy or INFANTS. A Treatise on the Law relating to the Custody of Infants. By 
LEWIS HOCHHEIMER, of the Baltimore Bar. Baltimore: John Murphy &Co. 1887. pp. 
249. 

The author in his preface states that he has ‘‘sought to cover the whole 
ground of the law relating to the custody of infants, —to collect and cite, in 
their proper places, all the important and noteworthy reported cases upon this 
subject that hahe been decided both in this country and in Great Britain, —to 
arrange, in their proper sequence and relation, all the doctrines relating to the 
subject, —and, above all, to set forth and emphasize, at every turn of the dis- 
cussion, the true underlying principles that govern the whole subject-matter.” 
He has cited about six hundred cases. The factsof important cases he has taken 
care to state fully and accurately, and in numerous cases he has quoted freely 
the language of the courts. 

The work consists of ten chapters with an appendix of Fonms of Returns to 
writs of Habeas Corpus. The titles of the chapters are as follows: — 


I. Nature and Limitations of the Right of Custody. 
II. Interference of Courts of Chancery in Questions of Custody. 
III. Interference of the Courts upon Writs of Habeas Corpus. The English 
Doctrine. 
IV. Interference of the Courts upon Writs of Habeas Corpus. The Amer- 
ican Doctrine. 
V. The Remedy by Habeas Corpus. 
VI. Probate and Testamentary Guardians. 
VII. Disposal of the Custody upon Applications for Divorce. 
VIII. Megitimate Children. 
IX. Apprentices. 
X. Juvenile Institutions. 
Appendix. 


The author’s work has been done with care and discrimination. Gentlemen 
of the profession who have occasion to investigate the law of the subject treated 


of will find this monograph of great service. 
It is well printed on heavy paper. We should prefer the work ina smaller 


and more complete volume. 
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STARK’S MIssOURI DIGEST. A Digest of Missouri Reports, embracing volumes 50 to 

89 of the Supreme Court, from the year 1872 to the year 1886, and volumes 1 to 23 of the 
8t. Louis Court of Appeals and of the Kansas City Court of Appeals, from the year 1876 
to the year 1886. In three volumes. By CHARLES B. STARK, of the St. Louis Bar. 8t. 
Louis: The Gilbert Book Co. 1887. 


The maker of a good digest of State reports need not trouble the profession 
with any apology for his work. Whatever justice there may be in the com. 
plaints about the multiplication of law books, they do not apply to books of this 
kind. The labor involved in making a digest of a numerous series of State re- 
ports is so great, and the remuneration is so small, that books of this kind 
never appear until long after the need of them has been felt. The need of the 
present work has been felt by judges and practitioners in Missouri for several 
years; and now that it has appeared and they have had an opportunity to exam- 
ine it, they may feel thankful that its preparation fell into such careful hands, 

This work has all the points of a good digest. The statements of points de- 
cided are, in general, as accurate and concise as it is practicable to make them, 
The classification is good, and has been fur the most part carefully adhered to. 
The author, aware of the fact that many: topics will be looked for by different 
searchers under different heads, has, in order to make his work as thoroughly 
useful as might be, duplicated many of his paragraphs under different titles. 
In some cases we venture to think he has repeated his paragraphs unnecessarily ; 
but it must be said that in this regard it is safer to err on the side of fullness, 
than on the side of brevity and condensation. The work is prefaced by a table 
of cases criticised. This table we have had occasion to use to a very consid- 
erable extent. It is a feature of great value; and while it is not perfect 
nor indeed claimed to be by the author, it will be found, we are satisfled, 
that very few inaccuracies or omissions occur in it. The author credits 
the making of this table to E. W. Pattison, Esq., the author of the Missour! 
Digest, which is the predecessor in point of time of the present work. Indeed 
this Digest embodies the matters which were embodied in the third volume of 
Pattison’s Digest, which was a supplementary volume. It is much to be re- 
gretted that the first and second volumes of Pattison’s work were not embodied 
in this work also, so as to make a complete digest, without the necessity of 
looking into two volumes for the decisions under each title. As it stands, this 
work is the continuation of the original work of Pattison; and we have two 
Missouri Digests, Pattison in two volumes, which brings the work down so far 
as to include Vol. 49 of the Missouri Reports, and the present work, in 
three volumes, which digests the decisions of the Missouri Supreme Court and 
of the Missouri Courts of Appeal from that time to the close of last year. 

The author dedicates this work, as an expression of love and admiration, to 
his father, the Hon. Joseph C. Stark, until lately judge of the Tenth Judicial 
Circuit of Tennessee. If this dedication had not been inspired in any degree 
by the partiality of a worthy son for a worthy father —if the author were no 
more than a professional acquaintance of the gentleman whom he has selected 
for this honor— the honor would, nevertheless, have been worthily bestowed. 
Judge Stark was an able and acceptable judge —a gentleman who brought dig- 
nity and character to the judicial office. He is a gentleman of the old school, 
and on the bench he was one of the few survivors of a type of judges that seems 
to be fast giving way before the irreverent and cynical spirit of our civilization. 
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In fact, the type of the modern elective judge, who substantially buys his office, 
is rather that of a bustling and insolent hotel clerk, than that of a sedate wearer 


SCHOULER ON BAILMENTS. Second Edition. A Treatise on the Law of Bailments, in 
cluding Carriers, Innkeepers and Pledge. By JAMES SCHOULER, Lecturer in the Boston 
University Law School, and Author of Treatises on the “ Law of the Domestic Rela- 
tions,” “‘ Personal Property,” etc. Second Edition. Bosten: Litde, Brown & Com- 
pany. 1887. 

The author says in his preface: ‘In preparing this edition the author has 
made due reference to the latest decisions, English and American, and has per- 
sonally revised his book in every part. With new text, foot-notes and cita- 
tions, more than one hundred pages have been added to the original treatise, 
and the work is now stretched to the utmost limit possible for a single volume. 
Especial effort has been made to present a full and lucid exposition of the law 
of carriers,—a subject which has wonderfully extended within the present cen- 
tury, and yet cannot be well studied except as the flower, so to speak, of our 
common law of bailments.”’ 

Mr. Schouler’s work on bailments is already pretty well known. It is a 
scholarly treatise. It has evidently been the result of a careful study and 
analysis. He has made a natural division of the topics treated into: Part L., 
Bailments in General; Part II., Bailments for the Bailor’s Sole Benefit; Part 
III., Bailments for the Bailee’s Sole Benefit; Part IV., Ordinary Bailments for 
Mutual Benefit; Part V., Exceptional Mutual Benefit Bailments; Part VI., Ex- 
ceptional Mutual Benefit Bailments— Common Carriers. Under Part IV. he 
treats of bailments for hire in general; of the hired service of a chattel; of the 
hired use of a chattel; and of the law of pledge or pawn. Under Part V. he 
treats of postmasters and innkeepers. More than half of his text, and by far 
the more importapt part of it, is devoted to the subject of carriers of goods 
and carriers of passengers. In the preface to his first edition, the author gave 
as a reason for attempting a work which had been anticipated by other writers 
of eminence, that ‘‘ while the primitive writer has the advantage of legal prin- 
ciples in their simplicity, one who presents the law in its mature state draws 
from far more copious sources, and may picture our jurisprudence more faith- 
fully, and as men of the day wish to see it, confused as many of its features 
may appear. The aim of this treatise is to supply both students and practi- 

tioners with a fresh and exhaustive exposition of legal principles, whose influ- 

-ence far transcends the limits placed by our jurists fifty years ago; and, by 

treating the whole subject from a modern standpoint, and newly classified, to 
make it better understood, and give each special branch its due consideration.” 

In carrying out this idea, the author has produced a work based principally 
upon modern judicial decisions, English and American. There is not that dis- 
play of recondite learning which distinguishes the work of Story, but there is 
enough of it to indicate the sources of this branch of the law. It is at once a 
scientific and a practical book. The text flows easily; the conduct of the dis- 
cussions indicates a good understanding of the underlying principles; the clas- 
sification and grouping of materials are to be commended. If we were to 
venture a criticism, one would be that the author does not display sufficient 
strength in handling disputed questions. 


| 50 to 
of the 
ar 1876 
Bt 
Ssion 
com. 
f this 
kind 
f the 
vera] 
am- 
Is. 

| de- 
em, 

| to. 
rent 
hly 
les. 
ly ; 
88, 
ble 
ect 
2d) 
its 
iri 
dy 

of 

of 

is 

r 

n 

d 


1010 BOOK REVIEWS. 


One of these questions, arising in the law of carriers, and in the law of bail- 
ments generally, relates to the presumption of negligence, and the correspond. 
ing question of burden of proof in the case of a loss or a total or partial 
destruction of the goods. This subject, which is one of great difficulty and 
controversy, is disposed of by the author, so far as we can see, in three para- 
graphs,} and but a small number, comparatively, of the applicatory decis. 
ions are cited. The questions which generally arise under this head are whether 
proof of delivery in good condition, and of non-delivery, or of delivery in a 
broken or damaged condition, is of itself presumptive evidence of negligence, 
so as to charge the carrier to the full extent of the loss where there is a special 
contract limiting his liability for damages to a certain amount (as in the case of 
the ordinary contract of the Adams Express Company), or providing that he 
shall not be liable for loss or damage happening through perils of the sea». 
freezing, breakage or other specially named perils. Under this head, so far as 
the question relates to carriers, one conclusion generally agreed upon, is that 
the carrier cannot, on grounds of public policy, exempt himself from liability 
for his own negligence. Several courts also hold that, where the contract of 
carriage contains an exemption from liability in case of a particular peril, the 
carrier exonerates himself by showing that the loss happened in consequence 
of such peril, in which case the burden shifts upon the shipper of showing 
that, notwithstanding the peril, the negligence of the carrier supervened and 
contributed to the loss. But the better view,— or at least the better way of stat- 
ing the rule is,—that evidence of delivery and loss or non-delivery, or evidence 
of delivery to the carrier in good condition and of redelivery by him in bad con- 
dition, is prima facie evidence of negligence upon his part, which casts upon 
him the duty of explaining, and that he does not explain by merely showing 
that the loss happened in consequence of the excepted peril, without also 
showing that, notwithstanding the presence of the excepted peril, he might 
by reasonable diligence have prevented the loss. The carrier’s view of 
it is stated strongly by Mr. Justice Field in Transportation Co. v. Downer.* 
Many other cases which bear uponthe question are not cited by Mr. Schouler at 
all in this connection,— notably Kiff v. Railroad Company,® Davis v. Rail- 
road Company,‘ Levering v. Transit Company,’ Ketchum v. Express Com- 
pany,*® Heil v. Railroad Company,’ Read v. Railroad Company,’ and other 
authorities that might be referred to. Some of these cases, and others which 
Mr. Schouler cites, impose the burden upon the carrier of exonerating himself, 
by showing not only that the loss happened in consequence of an excepted peril, 
as for instance, fire, peril of the sea, or breakage, but also of showing that. 
his own negligence, or that of his servants, did not supervene. Others hold 
that when the carrier shows the presence of the excepted peril, such as fire, 
frost or a shipwreck, the burden rests upon the shipper to enter into details so 
far as to prove some specific negligence on the part of the carrier or his 
servants. The generally accepted American rule, applicable to ordinary bailees 
for hire, is, that where a bailment ip good condition and a failure to redeliver, 
or aredelivery in bad condition, are shown, the bailor need not do more; the 


1 Sections 23, 439, 478. 5 42 Mo. 88. 
2 11 Wall, 129, 134. 6 562 Mo. 390. 


3 32 Kan. 263. 716 Mo. App. 363. 
4 89 Mo. 354. ® 60 Mo. 199. 
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bailee must exonerate himself, or pay damages. But in some of the cases 
cited, notably in that of Transportation Company v. Downer, the judges have 
made refined efforts to exonerate the carrier; and their refinements have placed 
them in the absurd position of holding that, while the carrier cannot contract. 
away his liability for negligence, he can contract away the rule of evidence by 
which such negligence is ordinarily proved. In the case of breakage especially 
the conclusion of these courts is palpably absurd. The carrier’s contract, con- 
taining an exemption against breakage, baldly is that the carrier is entitled to 
take the goods in good condition, take the shipper’s money for carrying them, 
and then deliver them in a broken condition —that he exonerates himself by a. 
redelivery of the fragments. Butif evidence of delivery in good condition and 
of redelivery in a broken condition is not prima facie evidence of negligence, 
then the shipper can seldom prove negligence, unless he goes along with the 
goods and watches them throughout their transit. Perhaps some of the astute 
judges who have reached this conclusion would have him ride along 
in a buggy by the railway train, so as to see whether a railway accident or 
smash-up supervenes, or whether the goods are taken out and reloaded at any 
station, or whether any other heavy goods are piled uponthem. The sound 
rule in all cases of this kind is, that proof of delivery in good condition and 
of non-delivery, or redelivery in bad condition, makes out a prima facie case 
of negligence, and that this case is not rebutted by mere evidence which proves 
the presence of an excepted peril, as by evidence that it occurred ina fire or 
in a shipwreck; but that the carrier must produce evidence to show that, not- 
withstanding the fire or the shipwreck, he exercised reasonable efforts to pre- 
serve the goods and failed. Not until he has shown diligence, in addition to the 
presence of the excepted peril, has he, on principle, exonerated himself; and 
not until he has shown this, should the plaintiff be required to produce specific 
evidence of negligence. 

We might also venture to criticise this work upon a ground upon which we 
have elsewhere touched in this number, that the learned author does not suffic- 
iently illustrate the rules and principles which he lays down. But it is just to 
him to say that he has done so much in this direction as an author could be 
reasonably expected to do within the limits of a single volume. He has cited 
over three thousand cases, but there are upon the subjects discussed in this 
book, in the English and American reports, probably four times as many. The 
index is but twenty-six pages in length, and might be improved. 
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A Treatise on the Law of Bailments, including Carriers, Innkeepers and 


Pledge. By James Schouler. Second Edition. Boston: Little, Brown & Co. 
1887. pp. 795. 


Trade Organizations in Politics, also Progress and Robbery, an Answer to 


Henry George. By J. Bleecker Miller. New York: The Baker & Taylor Co. 
1887. 8mo. pp. 218. 


A Practical Treatise on Criminal Procedure, with Directions and Forms. 


By Samuel Maxwell, Chief Justice of the Supreme Court of Nebraska. Chicago: 
Callaghan & Co. 1887. 


The Law of Sales of Personal Property in the United States and Great 


Britain. By Nathan Newmark, of the San Francisco Bar. San Francisco: 
Bancroft-Whitney Co. 1887. 


Federal Decisions, Cases argued and determined in the Supreme, Circuit 
and District Courts of the United States. Arranged byWm.G. Myer. Vol. 19. 
Insurance. St. Louis: The Gilbert Book Co. 1887. 


The Doctrine of Cy Presas Applied to Charities. Being the Meredith Prize 
Essay of the University of Pennsylvania for 1887. By Robert Hunter McGrath, 
Jr. Philadelphia: T.& J. W. Johnson & Co. 1887. 8mo. pp. 74. 
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The American Reports, containing all decisions of general interest decided 
in the courts of last resort of the several States with notes and references. By 
Irving Browne. Vol. 58. Albany: John D. Parsons, Jr., Publisher. 


Reports of the Decisions rendered by the Supreme Court of the Hawaiian 
Islands, July Term, 1883, to October Term, 1886, inclusive. Hawaiian Re- 
ports. Vol. V. Compiled by William Foster, Clerk Supreme Court. Hono- 
lulu. 1887. 


A Complete Indexed Digest of the United States Supreme Court Reports, 
from the Organization of the Court in 1789, to the October Term, 1886, 118 
Volumes. In two Volumes. Vol. I. Rochester: Lawyer’s Co-operative 
Publishing Co. 1887. 


The American Decisions, containing the cases of general value and authority 
decided in the courts of the several States from the earliest issue of the State 
Reports to the year 1869. Compiled and annotated by A. C. Freeman. Vols 
90, 91, 92. San Francisco: Bancroft-Whitney Co. 1887. 
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DIGEST OF RECENT CASES. 


DIGEST OF CASES IN THE LAW PERIODICALS. 


(The purpose of this department of the REVIEw is to advise the profession of the points 
decided in the latest reported cases of importance, and to show how complete reports of 
the same may be obtained. To this end, a syllabus of each case is given, together with the 
name, date and page of the journal where the case is reported.] 


NAME, 
Albany Law Journal. 
American Law Record. 
American Law Register. 
Atlantic Reporter. 
Canada Law Journal. 
Canadian Law Times. 
Central Law Journal. 
Central Reporter. 
Chicago Legal News. 


Criminal Law Magazine and 


Reporter. 
Daily Register. 
Federal Reporter. 
Insurance Law Journal. 
Irish Law Times. 
Journal of Jurisprudence. 
Law Journal. 
Law Times. 
Lancaster Law Review. 
Legal Adviser. 
Legal Intelligencer. 

gal News. 
Luzerne Legal Register. 
Maryland Law Record. 
New England Reporter. 
Northeastern Reporter. 
Northwestern Reporter. 
New Jersey Law Journal. 
Pittsburg Legal Journal. 
Pacific Reporter. 


Railway and Corporation Law 


Journal. 
Reporter. 
Southeastern Reporter. 
Southern Reporter. 
Southwestern Reporter. 
Supreme Court Reporter. 
Virginia Law Journal. 


Washington Law Reporter. 


Weekly Law Bulletin. 
Western Reporter. 


ADDRESS. 
Albany, N. Y. 
Cincinnati, O. 
Philadelphia, Pa. 
t. Paul, Minn, 
Toronto, Can. 
Toronto, Can, 
it. Louis, Mo. 


Rochester, N. Y. 
Chi 


cago, Ill, 


Jersey City. 
New York. 
] a 
Dublin, Ireland. 
Edinburg, 
London, Eng. 
Scranton, Pa. 
Lancaster, Pa. 
Chicago, Ill. 


Phil Pa. 


Montreal, Can. 
Wilkesbarre, Pa. 
Baltimore, Md. 
Rochester, N. Y. 
St. Paul, Minn. 
St. Paul, Minn. 
Newark, N. J. 
Pittsburg, Pa. 
St. Paul, D. 


New York, N. Y. 
M 


Richmond, Va. 
Washington, D. C. 


PUBLISHED. 


Columbus & Cin., O. 


Rochester, N. Y. 


ACCOMMODATION INDORSER, see PROMISSORY NOTE. 

ACCOUNTING, see LIFE INSURANCE. 

ADVICE OF COURT, see RECEIVERS. 

AGENCY, see WAREHOUSE RECEIPTS. 

AMENDMENTS, see STATUTES. 

APPEAL.— (Constitutional law—Trial by jury—Intoxicating liquor] —Re- 
quirement of recognizance tituti 1. —A penal statute providing for the 
seizure and forfeiture of intoxicating liquors without a trial by jury, but which allows 
an appeal to a superior court of record in which a trial by jury may be had, upon condi- 


tion that the appellant enter into a recognizance, is not unconstitutional as depriving 
him of the right of trial by jury.—[The court say: “‘ There is no doubt, in our cpinion, 
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A 
ABBREVIATION. EE PRICE. 
Alb. L. J. 
Am. L. Rec. Monthly. 
Am. L. Reg. Monthly. 
Atl. Rep. Weekly. 
Can. L. J. Fortnigntiy. 
Can. L. T. Monthly. 
Cent. L. J. Weekly. 
Cent. Rep. Weekly. 
Ch. Leg. N. Weekly. 
Cr. L. Mag. Monthly. 
Daily Reg. 
Fed. “a Wee 
Ins. L. J. Monthly. 
Irish L. T. 
Jour. of Jur. d. Monthly. 
L. J. Weekiy. 
L. T. Weekly. 
Lan. L. Rev. Weekly. 
Leg. Adv. Weekly. 
Leg. Int. Weekly. 
N. 
uz. . Reg. eekly. 
Md. Weekly. 
N. Eng. Rep. Weekly. 
N. East. Rep. Weekly. 
N.W. 
N.J.L.J. Monthly. 
Pittsb. L. J. Weekly. 
Pac. Rep. Weekly. 
Railw. & Corp. L. J. Weekly. 
8. E. Rep. St. Paul, Minn. Weekly. 
8o. Rep. St. Paul, Minn. Weekly. 
8. W. e St. Paul, Minn. Weekly. 
Sup. Ct. St. Paul, Minn. bear 
Va. L. J. Monthly. 
Wash. L, Rep. Weekly. 
Week. L. B. Weekly. 
West. Rep. Weekly. 


ene 


APPEAL — Continued. 


3.—. —. What recognizance not excessive. — A recognizance in the sum of $300, 
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but that a proper recognizance may be required as prerequisite to an appeal, Jones wv 
Robbins, 8 Gray, 829, 341; Hapgood v. Doherty, Jd. 373; Com. v. Whitney, 108 Mass. 5; 
Steamboat Co. v. Foster, 5 Ga. 194; Lincoln v. Smith, 27 Vt. 328, 361; Beers v. Beers, 4 
Coun. 535; Biddle v. Com., 13 Serg. & R. 405; Littlefield v. Beckham, 1 R. 1.500. The 
recognizance in ordinary criminal cases serves the purpose not only of an appeal-bond, 

but also to hold the appellant to bail. The right of trial by jury is preserved by the 
appeal, if the provision for it and the conditions imposed be r ble. The question 
in this case, therefore, is largely a question of reasonableness, and upon such a ques- 
tion, it is natural, almost inevitable, for men to ‘differ. It will not do for the court 
to condemn the provision for the appeal or the conditions of the recognizance, simply 
because they are more stringent or more burdensome than the court would have pre- 
scribed if it had enjoyed the privilege of legislating. Some latitude must be allowed 
for differences of opinion. The right of appeal may be used to delay or defeat, as well 
as to further the ends of justice; and restrictions having a tendency to guard against the 
abuse should not be too harshly condemned because they may likewise, in some measure, 
hamper the legitimate exercise of the right.’"] — In re Liquors of McSoley, Sup. Ct. RB. 1., 
10 Atl. Rep. 659. 


2.—. ——. Case in judgment.—A statute which provides that liquors against which 


judgment of forfeiture has been entered, shall be forthwith destroyed, unless an appeal 
be taken, is not unconstitutional because, as prerequisite to the appeal, by which only 
the owner of the liquors can secure a jury trial, good and sufficient sureties are required 
to be furnished, and no definite time is fixed in which to secure them. — Ibid. 


required to be given as prerequisite to an appeal from a judgment of forfeiture of 
liquors, and by which only the owner can secure a jury trial, is not excessive. — Ibid. 


4.—. —. Statutory condition that appellant will not violate law, etc., un- 


constitutional.— Under the Rhode Island statute relating to the seizure and condem- 
nation of liquors, kept for illegal sale, a jury trial is obtainable only by appeal from the 
judgment of forfeiture. Held, that a condition in a recognizance required of the owner 
of the liquors, before he could prosecute his appeal, that he would not violate any of 
the provisions of the statute under which the liquor was seized, pending the appeal, 
was unconstitutional. — bid. 


5. —.  Recognizance, when not void. —The Rhode Island statute, which provides that 


upon judgment of forfeiture being entered against liquors kept for illegal sale, such 
liquors shall be forthwith destroyed unless an appeal be taken, is not void because a 
condition contained in the recognizance, required to be given before the appeal can be 
taken, is unconstitutional, the recognizance being complete without such condition. — 
Ibid. 


ASSUMPSIT. — [Money had and received] — Foundation of the action. —In order 


to maintain assumpsit for money had and received, there need be no privity between the 
parties, nor any promise to pay, other than that arising and implied from the fact that 
the defendant has money in his hands belonging to the plaintiff that he has no right 
conscientiously to retain. — State v. Village of St. Johnsbury, Sup. Ct. Vt., 10 Atl. Rep. 
631. 


2.—. [(Intoxicating liquors—Fines] — State may maintain an action 


against 
village to recover fines, etc. — Fines and costs for offenses under the Vermont liquor 
law are payable to the State; and, where such fines are paid by the justice by whom 
they are imposed into the village treasury, an action for money had and received will 
lie in the name of the State for their recovery. — Ibid, 


3—. —. Village allowed nothing for disbursements.—In an action by the 


State to recover such fines, the village can be allowed nothing for disbursements for 
legal services and expenses in enforcing the fines, it being the duty of the State’s 
attorney to attend to such prosecutions. — Ibid. 


ATTORNEYS AND COUNSELORS. — [Parties — Judgments — Set-off]— Attor- 


ney having lien on judgment, a party to an action to set-off another judg- 
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ATTORNEYS AND COUNSELORS — Continued. 

ment against it.—To a suit in equity brought by a judgment debtor seeking to have. 
another judgment set-off against the judgment against him, attorneys of the judgment 
creditor who claim an interest in the judgment are entitled to be made parties. — [The 
court cite: 2 Daniell Ch. Pr. 373; Rice v. Tarver, 4 Ga. 586; Smith v. Mitchell, 6 Ga. 458; 


Tillinghast v. Nourse, 14 Ga. 646; Burney v. Spear, 17 Ga. 223; Hayles v. Farmer, 58 Ga, 
$28.] — Caudle v. Rice, Sup. Ct. Ga., 3 S. E. Rep. 7. 


2.——. Attorney’s lien on judgment — How affected by set-off.—An attorney’s lien 

upon a judgment, where the statute makes it superior to all other liens except for 
taxes, cannot be affected by the set-off, against the judgment, of a judgment against 
the plaintiff py»rchased by the defendant after the recovery of judgment against him- 
self. — [The court cite: Rooney v. Railroad Co.,18 N. Y. 368; Mitchell v. Oldfield, 4 Term 
R. 123; Shapley v. Bellows, 4 N. I. 347; Stratton v. Hussey, 62 Me, 286; Puett v. Beard, 86 
Ind, 172; Robertson v. Shutt, 9 Bush, 659; Carter v. Davis, 8 Fla. 183; Brandt v. Koon, 4 


Cow. 416; Warfield v. Campbell, 38 Ala, 527; Rumrill v. Huntington, 5 Day, 168; Dunkin 
v. Vanderbergh, 1 Paige, 622.] — Ibid. 


8.——. [Municipal corporation] — Agreement between attorney and client after 

employment.—The rule which denies to an attorney the right to make an agree- 
ment with his client after an employment in a particular business, by which the con- 
tract is so varied as to secure greater compensation to the former than was first agreed 
upon, applies where the client is a municipal corporation to the same extent as in other. 
cases. — Waterbury v. Laredo, Sup Ct. Tex., 2 Railw. and Corp. L. J. 257. 


—. See MUNICIPAL CORPORATIONS. 
BAGGAGE, see RaAILway COMPANIES. 
BANES AND BANKING, see MarITImMeE Law. 


BIAS, see Jury. 


BONA FIDE PURCHASER, see DEED. 


BRIDGES, see CounNTIES. 


CARRIERS OF GOODS, see CONSTITUTIONAL Law. 
CARRIERS OF LIVE STOCK, see INJUNCTION. 
CARRIERS OF PASSENGERS, see RaAInway COMPANIES. 


CERTIFICATE OF DEPOSIT.— (Statute of limitation—Demand]— Due im- 

mediately — Demand not necessary.— A certificate of deposit in the ordinary form 
issued by a bank is, in substance and legal effect, a promissory note; following Cassidy 
v. Bank, 30 Minn., 87, 14 N. W. Rep. 363. It is due immediately, and no actual demand 


is necessary in order to set the statute of limitations running. — Mitchell v. Wilkins, 
Sup. Ct. Minn., 33 N. W. Rep. 910. 


CHALLENGE, see Jury. 
CITIES, see CONSTITUTIONAL Law. 


COMPROMISE.— How far conclusive.—Where a compromise ofa doubtful right is 

fairly made between parties, it is binding, and cannot be affected by any subsequent in- 
vestigation or result; and this is so whether it is a compromise of a doubtful question 
of law or fact. — Korne v. Korne, Sup. Ct. App. W. Va.,3 8. E. Rep. 17. 


CONSIDERATION, see ConrRaAcT; NEGOTIABLE INSTRUMENTS. 
CONSOLIDATION, see CoRPORATIONS. 


CONSTITUTIONAL LAW. — [Criminal law — Indictment — ‘‘ Infamous 

Crime’’] — Selling liquor contrary to law.—Const. R. I., art. 1, sec. 7, provides that 
**no person shall be held to answer for a capital or other infamous crime unless on 
presentment or indictment by a grand jury, except in cases of impeachment, or of 
such offenses as are cognizable by a justice of the peace.” Held, that the words “ in- 
famous crime” do not include every offense punishable by imprisonment, and do not 


CONSTITUTIONAL LAW — Continued. 


7.—. [Taxation]— Validity of curative statute. —The power to correct, amend, 
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include the offense of selling liquor in violation of Laws May, 1886, ch. 596, sec. ® punish- 
able by imprisonment. — State v. Nolan, Sup. Ct. R. I., 10 Atl. Rep. 48” 


2—. [Due course of law] — Validity of statutes impairing existing rem- 


edies.— Section 10 of article 1 of the constitution of the State declares that “ every man 
shall have remedy by due course of lawfor injury done himin person, property or 
reputation.” At and long prior to the formation and adoption of the constitution the 
statute of Oregon gave any person an action against a county for an injury to his rights 
arising from some act or omission thereof, which statute was continued in force by 
section 7 of article 18 thereof. Held, that such remedy for such injury, or its equiva- 
lent, was secured to the party by the constitution, and therefore it is not in the power 
of the legislature to deprive him of it. —Zastman y. County of Clackamas, U. 8S. Cir. 
Ct. D. Ore., 32 Fed. Rep. 24. 


$.—, |Foreign corporations] — Preventing them from holding real estate, 


valid.—Underthe Pennsylvania act of April 26, 1855 (1 Purd. 361), which forbidsa 
foreign corporation to “acquire and ho!d’’ real estate,a deed of conveyance of land 
to such a corporation is not void. It passes the title, and the corporation may hold the 
land subject to the commonwealth’s right of escheat.— Hickory Farm Oii Co. vy. Buffalo, 
ec., R. Co., U. 8. Cir. Ct. W. D. Pa., 32 Fed. Rep. 22. 


4.—. (Interstate commerce—Foreign corporations] —Statute excluding for- 


eign corporations, void. — Article 236 of the constitution of Louisiana, which pro- 
vides that no foreign corporation shall do any business in this State without having one 
or more known places of business, and an authorized agent or agents in the State upon 
whom process can be served, is null and void, being an attempt on the part of the 
State to interpose a restriction on navigation, and therefore in conflict with the pro- 
visions of the act of Congress approved seventeenth February, 1793, passed in pursu- 
ance of aclear authority under the constitution of the United States. — New Orleans, 
etc., Packet Co. v. James, U. 8. Cir. Ct. E. D. La., 32 Fed. Rep. 21. 


5. —-. [Local and special laws — Cities] —Cities constitute a class.—For the 


purpose of legislation, cities constitute a class,and alaw applicable to cities only is 
not in contravention of the constitution. — In re Report of Commissioners of Adjustment, 
Sup. Ct. N. J., 10 Atl. Rep. 363. 


6.—. [Titles of statutes] — Illustration of acase not within the constitutional 


inhibition.— The act entitled “An actconcerning the settlement and collection of 
arrearages of unpaid taxes, assessments, and water-rates or water-rents, in cities of 
this State, and imposing and levying a tax, assessment, and lien in lieu and instead of 
such arrearages, and to enforce the payment thereof, and to provide for the sale of 
lands subjected to future taxation and assessment” (P. L. 1886, p. 149), contains two 
classes of provisions: (1) Those which relate to taxes, assessments, and water-rates 
levied and made anterior to the passing of the act, and which come within the jurisdic- 
tion of the commissioners provided for therein; and (2) a provision for the lien of taxes 
and assessments thereafter levied and assessed, and for the sale of premises for such 
taxes and assessments by city officials. Held, that these 1wo features, combined in one 
statute, do not give the act the quality of an act with a twofold object; and hence the 
act is not in contravention of the constitutional provision that every act shall embrace 
bnt one object. Where the subject of legislation is of a general character, all matters 

bly ¢ ected with it, which are appropriate to accomplish or facilitate the 
object of the act, may be embraced in it, without infringing the constitutional interdict 
which prohibits the intermixing of such things as have no proper relation to each 
other. — Ibid. 


and validate taxes and assessments by curative legislation, or to provide for relevy or 
reassessment, where the tax or assessment is ineflicaci on t of illegalities 
in the levy or assessment, is an essential attribute of the sovereign power of legislation, 
and is necessarily without any limit except such asis imposed by constitutional re- 
strictions or limitations, if the tax or assessment be one that the legislature could au- 
thorize. Unpaid taxes and assessments are not excluded from adjustment, and the 
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CONSTITUTIONAL LAW — Continued. 
proceedings thereon for collection prescribed by the act, by reason of the fact that they 
were levied under valid laws. A tax laid by authority of law,or an assessment for 
benefits conferred by a local improvement, creates a duty and obligation which may be 
enforced by any means which the legislature may from time to time adopt. Individuals 
upon whom, or against whose property, such duties and obligations arise, have no 
vested right in the remedy which was in force when the duty or obligation arose, Until 
the tax or assessment is satisfied, and the discharge of the premises therefrom, in vir- 
tue of the law then in force, has become a vested right, there is no contract with the 
public, to be violated by the adoption of more stringent measures to enforce payment 
of these public dues. — Zbid. 


8,.——. [Railway companies — Carriers of goods]—Validity of Arkansas statute 
prohibiting railway companies from collecting charges in excess of those 
specified in bill of lading. — The Arkansas act of February 27, 188, which provides 
that no railroad company shall charge and collect, or endeavor to charge and collect 
a greater sum for transporting goods than is specified in the bill of lading, and that, 
if any railroad company shall refuse to deliver to the owner any goods, upon the pay- 
ment or tender of the freight charges due, as shown by the bill of lading, it shall be 
liable in damages to the owner of the goods toan amount equal to the freight charges 
for every day the goods are held after payment or tender, operates uniformly upon all 
persons coming within the class to which it applies, and is not within the prohibition 
of the Arkansas constitution against special legislation. Such an actis a mere police 
regulation for the purpose of preventing delay in the delivery of freight, and in no way 
interferes with or affects interstate commerce. — Little Rock, etc., R. Co. v. Hanniford, 
Sup. Ct. Ark,, 2 Railw. & Corp. L. J. 293, 


9. —-. ——. Duty of carrier to weigh goods within a reasonable time.— Where 
the weight of the goods carried is not specified in the bill of lading, it is the duty of the 
carrier to weigh the goods within a reasonable time after the receipt, and ascertain 
the amount of the charges, according to the rates specified in the bill of lading; and 
if it fail to do so, and refuse to deliver the goods, it will be subject to the penalty for 
delay imposed by the act. — Ibid. 


10. —. [Regulation of commerce—Interstate bridge.]— Power of Congress to 
authorize bridge over interstate navigable water.— The act of Congress of June 
16, 1886, authorizing the Staten Island Rapid Transit Company, a corporation of New York» 
and the Baltimore & New York Railroad Company, acorporation of New Jersey, or either 
of them, to construct and maintain a railroad bridge across the Staten Island sound, 
known as “Arthur Kill,” and establishing ‘‘the same as a post-road,” is within the 
power “toregulate commerce” vested in Congress by the constitution of the United 
States, it being competent for Congress, under that grant of power, to open up commer- 
cial communication between different States, by land as well as by water. The power 
of Congress in this respect being supreme and the act in plain terms granting authority 
to build the bridge, the privilege is not promissory in its character, and may be exer- 
cised without the tor rence of the States in which the structure is author- 
ized by the act to be placed. The grant by Congress, in the exercise of its power to 
regulate commerce, of the privilege of erecting and maintaining a bridge across navi- 
gable water from one State to another, is, in effect, a grant of the mere use of the soil 
needed for the structure, and not an assumption of exclusive jurisdiction over such 
territory. Cession of the soil by the State in which the land lies is, therefore, not 
necessary to the exercise of the privilege. — Stockton v. Baltimore ¢ N. Y. R. Co.,U. 8. 
Cir. Ct. D. N. J., 32 Fed Rep. 9; s. c., 24 Rep. 513. 


il. —. [Foreign corporations — Fourteenth amendment] -- New Jersey statute 


prohibiting the erecting of bridges over navigable waters unconstitutional 
as against foreign corporations claiming rights under acts of Congress. — 
The New Jersey act of April 6, 1886, prohibiting any person or corporation from erect- 
ing any bridge, etc., over or in any part of the navigable waters where the tide ebbs 
and flows, and separating that State from other States, without permission from the 
legislature of that State, is unconstitutional so far as it is sought to be put into opera- 
tion against the Staten Island Rapid Transit Company, a corporation of New York, 
claiming to exercise the privilege conferred upon it by the act of Congress of June 16, 
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CONSTITUTIONAL LAW — Continued. 
1886, of erecting and maintaining a railroad across Staten Island sound, or “Arthur 
Kill.” — Ibid. 


nay be 
viduals 12.—. [Taxation— License] — Validity of ordinance requiring a license for 
We no sheep-raising.— Under Const. Cal., art, 1, secs. 11, 12, relating to local municipal regula- 
Untii tions and taxation, and section 25, subd. 27, of the county government act of California, 
in vir- passed in March, 1883, authorizing boards of supervisors, for purposes of revenue or 
h the regulation, to license all lawful businesses in the county, an ordinance of a board of 
rment supervisors of Mono county requiring every person eng aged in raising, herding, graz- 
ing, or pasturing sheep in the county to procure a license, pa ying therefor certain sums 
atute proportioned at $50 per thousand sheep, and providing that every person engaging in 
hose that business without a license shall be guilty of a misdemeanor punishable by fine, 
vides and if the fine is not paid, by imprisonment, is valid, whether passed for purposes of 
ollect taxation or regulation. Such ordinance, notimposing any other or greater burden on 
| that, any person than on all others similarly situated, is not in violation of Const. U. 8. 
pay. amend. 14, or of Const. Cal., art. 1, sec. 21, prohibiting special privileges and immunities. 
il be The constitutional provision in relation to uniform taxation does not prevent the impo- 
sition of a license tax upon a business, the property used in which is subject to and has 
an paid a property tax ad valorem. — Ex parte Mirande, Sup. Ct. Cal., 14 Pac. Rep. 888. 
ition 13. ——. [Usury]— Statute against usury impairs obligation of contract, 
olice when. —The South Carolina act of 1877, declaring that no recovery shall be had upon 
Way a contract tainted with usury, except to the extent of the sum actually loane d, invali- 
ford, dates, in effect, such parts of the contract as relate to anything over and above that 
sum. It is no objection, therefore, to the amendment of 1882, that it impairs the obli- 
here gation of contracts, inasmuch as the sum loaned is not affected by the amendment, and, 
f the the additional forfeiture denounced is that of the usurious interest received. — Hardin 
tain v. Trimmier, Sup. Ct. 8. C., 38, E. Rep. 46. 
—. See APPEAL; INTOXICATING LIQUORS. 
’ for CONTRACT. — [Consideration] — Validity of contract to make a will in consid- 
eration of services to be performed. — A valid oral contract may be made to leave a 
s to certain sum of money by will to a particular person, in consideration of services there- 
lune after to be rendered by the promisee to the promisor, provided such services are in fact 
orks thereafter rendered and accepted in pursuance of such contract, although the promisee 
ther did not bind himself in advance to render them. The performance of the consideration 
ind, renders the contract binding, and gives a right of action upon it. — Wellington v. Apthorp, 
the 4dmr., Sup. Jud. Ct. Mass., 13 N. East. Rep. 10. 
ited ‘2.—. For weekly board—Deductions for absence.—G. contracted with L. for 
1er- board, room, and lights for himself and wife at an agreed price of $12 per week, no time 
wer being specified; the wife of G. was absent 43 weeks of the time during which the con- 
rity tract wasin force. Held, that this was simply a contract from week to week, and that 
er- G. was entitled to a reasonable deduction for the time his wife was so absent. — Green v. 
or- Lavender, Sup. Ct. Vt., 10 Atl. Rep. 341. 
—. See PHYSICIAN; RECEIVER'S CERTIFICATE. 
oil CONTRIBUTORY NEGLIGENCE, see NEGLIGENCE. 
CORPORATE NAME, sce CoRPORATIONS. 
8. OORPORATIONS. — (Consolidation — Injunction] — When stockholder may have 
; injunction to prevent injurious consolidation.— A dissenting stockholder may 
te maintain a suit to enjoin the illegal consolidation of the corporation of which he isa 
al member with another corporation, with the consent of the directors, and a majority of 
werd the stockholders acting in connection, but without notice to, and to the injury of, the 
t- minority thereof, without averring that he has appealed to the governing body or the 
bs shareholders to prevent such illegal action, and has failed to obtain redress. In sucha 
1e suit averments in the answers that the defendants had, after the resolutions to consoli- 
a date were adopted, determined to abandon, and had abandoned, the consolidation, 
r, cannot be considered on a motion to dissolve the injunction, as such an averment is 


affirmative matter, and not responsive to any allegation in the bill. — Nathan v. Tompkins, 
Sup. Ct. Ala., 2 Railw. & Corp. L. J. 315. 
67 
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CORPORATIONS — Continued. 
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2.——. [Incorporation — Mandamus — Corporate name] — Similarity of name 

with that of existing company.— Under Rev. St. Mo., secs. 762, 926, providing that 
no Certificate of incorporation shall be issued by the Secretary of State to any company 
or association under the same corporate name and style, or in imitation of the name 
already assumed by another corporation, an association organized for the purpose of 
dealing in real estate and stocks in Kansas City, under the name of “ The Kansas City 
Real Estate Exchange,” will not be entitled to a certificate, when there is already in 
existence in said city a duly incorporated company, carrying on the same business, 
under the style of “ Kansas City Real Estaie and Stock Exchange,” as the two names are 
substantially the same. In determining whether a company, seeking a certificate of 
incorporation has adopted a name that is the same as, or an imitation of, that of an 
existing Corporation, as prohibited by Rev. St. Mo., secs. 762, 926, the Secretary of State 
of Missouri must exercise his discretion, and he will not be compelled by mandamus to 
issue a certificate until it is shown that the law has been complied with by the associa- 


tion in the selection of its name.— State ex rel. Hutchinson vy. McGrath, Sup. Ct. Mo., 2 
Railw. & Corp. L. J. 252. 


3.——. [Quebec]— Transfer of shares held in trust.— There is no principle of the 

law of the province of Quebec which forbids that property should be placed in the name 
of a person with a simultaneous notice that his power over it should not be absolute but 
restricted. R. held shares in a company in trust for the respondent. He transferred 
the shares, without the knowledge or t of the respondent, to the manager of the 
appellant bank, in trust for the bank, as security for a personal advance to himself. 
The transferee was aware that R. held the shares upon an undisclosed trust, but did not 
know who the cestui que trust was. Held (affirming the judgment of the court below), 
that there was a duty upon the bank to decline to accept the transfer until they had 
ascertained that it was authorized by the nature of R.’s trust, and that in the absence of 
any such inquiry, they could not retain the shares against the prior ttle of the respon- 
dent. — Bank of Montreal vy. Sweeny, Sup. Ct. of Canada, 2 Railw. & Corp. L. J. 290. 


4.—. [Stock and stockholders — Pledge— Execution] — Pooling of stock and 


transfer of corporate books — Stock “‘in pool’’ subject to execution. — Certain 
stock of a mining corporation was “ pooled.” F., who was cashier of the D. Bank, and also 
a member of the firm of 8. M. & F., was made the chief trustce of the combination. R., 
one of those who “* pooled” the stock, was indebted to8.M.&F. Atthe time his stock 
was “ pooled” he pledged it to them as collateral; the certificate, which was indorsed 
by R., remaining in possession of F. as trustee of the “ pool.” He subsequently pledged 
it, while still in “ pool” to secure an indebtedness to the bank. Held, that both pledges 
were valid under Civil Code of Dakota, sec. 1759, providing that “ the lien of a pledge is 
dependent on possession, and no pledge is valid until the property pledged is delivered 
to the pledgee, or to a pledge-holder.” The Civil Code of Dakota, sec. 398, provides that 
no transfer of shares of the capital stock of a corporation shall be valid, except as 
between the parties thereto, until the same is entered upon the books of the corporation. 
Heid, in a controversy between a pledgee of such stock, indorsed but not transferred on 
the books of the company, and a subsequent judgment creditor of the pledgeor, who 
bought the stock in at an exccution sale under his judgment, with knowledge of the 
pledge, that the transfer passed the equitable title, and that the judgment creditor took 
the stock subject to the lien of the pledgee. Under the Code of Civil Procedure of 
Dakota, sec. 314, providing that “all goods, chattels, money, and other property, * * * 
oranyinteresttherecin, * * * and all other property not capable of manual delivery,” 
shall be liable to execution, the interest of a pledgeor in stock of a corporation “in 
pool,” which has been transferred to the trustee of “the pool” by indorsement only 
may be seized and sold under execution. —Van Cise v. Merchants’ National Bank, Sup. 
Ct. Dakota, 2 Railw. & Corp. L. J. 295. 


5&.—. —. [Preferred stock— Dividends] — When dividends not cumulative. — 


A by-law of a railroad company provided that “ dividends on the preferred stock shall 
first be made semi-annually from the net earnings of said road, not exceeding 6 per 
centum per annum; after which dividend, if there shall remain a surplus, a dividend 
shall be made upon the non-preferred stock up to a like per cent perannum; and should 
a surplus then remain of net earnings after both of said dividends, in any one year, the 
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CORPORATIONS — Continued. 
same shall be divided pro rata upon all the stock.” Held, that, this by-law forming part 
of the contract of the company with subscribers to the preferred stock, holders thereof 
were entitled to a dividend in each year in which any net earnings existed, but, 1t 
appearing from the terms of the by-law that the whole net earnings were intended to 
be paid in dividends in each year, the dividends upon the preferred stock were not 
cumulative. — Hazeltine v. Belfast, etc., R. Co., Sup. Jud. Ct. Me., 10 Atl. Rep. 328. 


6.—. —. [Sinking fund] — What company entitled to retain as a sinking 
fund.—A railroad company leased its road for a term of 50 years, expiring in 1920, at 
the annual rent of $36,000, the lessee undertaking to maintain the track, etc.,and keep it 
in repair. There was a mortgage upon the road for $150,000, payable in 1890; the annual 
interest thereon being about $9,000. The company had no floating or unsecured debt, 
and there was a sum of $22,412 of cash in the treasury after payment of the current 
expenses, and interest on the mortgage. Held, that the company was not entitled, as 
aguinst the preferred creditors, to retain the sum of $19,900 as a contribution to a sinking 
fund to pay off the mortgage debt when it became due, but that, after payment of the 
current expenses and the interest on the mortgage, the balance of the rent received 
formed the net earnings out of which the dividend to the preferred stockholders was 
payable. — Ibid. 


(Trade-marks] — Imitation ofcorporate name. — In dealing with corporations, 
an unlawful imitation of a name is subject to the same rules of law which apply where 
the parties are unincorporated firms or companies. — Celluloid Mfg. Co. v. Cellonite Mfg. 
Co., U. 8. Cir. Ct. D. N. J., 32 Fed. Rep. 94. 


8 ——. [Ultra vires— Railway companies]—No power to guarantee stock of 
elevator company. —A railroad corporation was empowered by its charter “ to do all 
lawful acts properly incident to a corporation, and necessary and proper to the transac- 
tion of the business for which it is incorporated.” Its charter also declared that it 
should “ possess such additional powers as may be convenient for the due and success- 
ful execution of the powers granted in this charter.’ As an inducement for a subscrip- 
tion to its stock by an elevator corporation, the railroad compary attempted to guaranty 
an eight per cent dividend on the elevator stock. Held, ultra vires, and void. — Memphis 
Grain and Elevator Co. v. Memphis, eic., R. Co., Sup. Ct. Tenn., 2 Railw. & Corp. L. J. 252. 


9—. [Water company — Exclusive privileges] — Exclusive right to lay mains 
in city streets.— An injunction will not issue to prevent defendants from procuring 
water from a river in pipes, in a city where the exclusive privilege to do so has been 
granted to a company, when such company has no mains, or no adequate mains, for the 
delivery of water in sufficient quantities for the wants of the defendants. — New Orleans 
Water Works Co. v. Ernst, U. 8. Cir. Ct. E. D. La., 32 Fed. Rep. 5. 


—. See CONSTITUTIONAL Law; EQUITY; INTOXICATING LIQUORS. 


COUNTIES. — [Negligence — Defective highways — Bridges] — Liability of coun_ 
ties for defective highways. — By the law of Oregon, a county has charge and super- 
vision of all the public roads therein, and, by means of road districts, supervisors and 
local taxation, is provided with the means to open and keep them in repair, and is there- 
fore on principle liable at common law for any injury to person or property resulting 
from its act or omission in the construction or maintenance of a bridge on such high- 
way.— Eastman v. Clackamas Co., U. S. Cir Ct. D. Ore., 32 Fed. Rep. 24. 


COURT, see OFFICE AND OFFICER. 


CON VERSION.—[Demand] — What constitutes a conversion — Necessity of 
demand,— The treasurer of the plaintiff corporation deposited with the defendant 
bank certain bonds belonging to the plaintiff, as security for his personal debt. Subse- 
quently the defendant, though advised that the bonds were the property of the plaintiff, 
and that the treasurer had no right to make such a disposition of them, asserted its 
authority to retain possession of them, and to apply the proceeds of their sale to the 
satisfaction of its debt. Held, that the defendant’s assumption of the property, and the 
right of disposing of it, was in itsclf a conversion, and that proof of a formal demand 
and refusal were unnecessary. — (Smith, C. J., in giving the opinion of the court says: 
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CONVERSION — Continued. 


DIGEST OF RECENT CASES. 


“*A conversion, in the sense of the law of trover,’ is defined by Mr. Greenleaf in the 
second volume, sec. 642, of his Law of Evidence, as consisting ‘ either in the appropriation 
of the thing to the party's own use and beneficial enjoyment, or in its destruction, or in 
exercising dominion over it in exclusion or defiance of the plaintiff's right, or in with- 
holding the possession from the plaintiff under a claim of title inconsistent with his 
own.’ The correctness of this definition is affirmed by Nash, J., who quotes it almost in 
totidem verbis, in delivering the opinion in Glover v. Riddick, 11 Ired. 582. In Carraway 
v. Burbank, 1 Dev. 306, the defendant administered on an estate, and took into his pos- 
session, as among the effects, a horse which the intestate held as bailee, and at the sale 
he bid in the horse himself. The question was, did this amount to a conversion? and the 
court so decided. In his opinion, Henderson, J.,says: * Conversion is an act of owner- 
ship exercised over the personal chattel of another, inconsistent with the owner’s right, 
It must be an act,— bare words will not do.’ In the same case, Taylor, C. J., declares: 
‘If a person purchase another’s goods from one having no right to sel! them, and takes 
them into possession, it is assuming upon himself the property and right of disposing of 
another’s goods, and amounts to a conversion.’ In Hare v. Pearson, 4 Ired. 76, Daniel, 
J., thus expresses himself on the subject: ‘The defendant on the day of sale set upa 
claim to the corn as his property, but he had shown no title. The plaintiff gave notice 
to the defendant that he should take away the corn, which he had purchased at the 
officer’s sale. The defendant said that he should not have it, and that he would break 
every bone in his body before he should carry it away. The judge charged the jury that 
this was in law aconversion. * * * Wethink the charge of his honor was correct, 
for a wrongful dominion and assumption of property in the chattels is a conversion, and 
if there be a deprivation of the property by the defendant, it is a conversion.’ Mr. 
Chitty, in his work on Pleading, vol. 1, p. 153, says, and in this the authorities concur, 
that ‘ the wrongful taking of the goods of another who has the right of immediate posses- 
sion is of itself a conversion. * * * In the case of aconversion by wrongful taking it 
is not necessary to prove a demand and refusal. So the wrongful assumption of the 
property and right of disposing of goods may be a conversion in itself, and render a 
demand and refusal unnecessary.’ Nor is it material, to put the statute in motion, that 
the exercise of the dominion over the goods, and applying them to the wrong-doer’s own 
use, should be known to the owner. Hamilton v. Shepperd, 3 Murph. 115; Blount v- 
Parker, 78 N. C. 128. The principle is thus well settled that the goods of the owner may 
be converted so as to expose the party to an action, not only by taking an unauthorized 
possession, but by retaining it under an assertion of right to hold in defiance of such 
owner, and this may be of public securities as well as of other property. Brickhouse v. 


Brickhouse, 11 Ired. 404.”"] — University of North Carolina y. State Nat. Bank, Sup. Ct. N. 
C.,3 8. E. Rep. 359, 


CRIMINAL LAW. — [Use of mails— Indecent language] — Sending “ dead beat” 


—— Sec CONSTITUTIONAL Law: 


envelopes through the maiis.— A creditor deposited in the mail letters inclosed in 
envelopes directed to a debtor, on one of which was indorsed: ‘‘ Carry me back in due 
time to , the Regulator, for publication, 32 South Washington, Minneapolis, Minn, 
Persons who want us to collect from Dead Beats should send their accounts to 32 Wash- 
ington Avenue south, Minneapolis, Minn. Send five cents to insure postage for a large 
letter to the critter;” and on another: ‘‘ Return in ten days to , the Collector of 
bad debts, 32 Washington Avenue, south, Minneapolis, Minn. I am looking for an Old 
Bill. The Dead Beat Collector hires me to look them up.” He also mailed a postal 
card addressed to the debtor, containing the following writing: “Sir: Considering 
how near you can come to fill a bill, I have decided to post you on all Dead Beat lists 
I know of in the city, and have accordingly given the different agencies a chance at you.” 
Held, that the creditor was not liable to prosecution under Rey. St. U.S. sec. 3893, as 
amended, making it an offense for any person to deposit in the mail any “ letter upon 
the envelope of which, or postal card upon which, indecent, lewd, obscene, or lascivious 
delineations, epithets, terms, or language may be written or printed,” as the statute was 
intended to exclude from the mails only such writings as were impure or immodest, and 


tended to corrupt the morals of the people. — Ez parte Doran, U. S. Dist. Ct. D. Minn., 
82 Fed. Rep. 76. 


( 


CUSTOM, see WHARFAGE. 
DAMAGES. — Quantum of in particular cases.— When the plaintiff suffered a com. 
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plete paralysis of the right side, held, that a verdict of $10,000 was not excessive.— 
Osborne v. City of Detroit, U. 8. Cir. Ct. E. D. Mich., 32 Fed. Rep. 36. 


—. See EVIDENCE; MUTUAL BENEFIT SOCIETIES ; NEGLIGENCE. 
DAMNUM ABSQUE INJURIA, see INTOXICATING LIQUORs. 
DEAD BODIES. — Right to the custody of,as between fatherand widow.— Where 


the father of a decedent took charge of the body and buried it in his own plot, with the 
full and free assent of the widow, held, that he was entitled to a decree perpetually 
enjoining the widow from removing the body to another place of sepulture. — [The 
court cite: Pierce v. Swan Point Cemetery, 10 R. I. 227; Snyder v. Snyder, 60 How. Pr. 
368; Re Beekman Street, 4 Brad. 503, 532; Wynkoop v. Wynkoop, 42 Pa. 293; Griffith wv. 
Charlotte R. R. Co., Am. L. Reg. (N. 8.) 24, p. 586, notes; 19 Am. L. Rev. 262; Moak’s notes 
Re St. George in the East, 18 Eng. Rep. 427; Weld v. Walker, 130 Mass. 422.] — Peters v. 
Peters, Ct. of Ch. of N. J., 9 Cent. Rep. 136. 


DEED.— [Husband and wife] — Deed from husband to wife upheld in equity. — 


In equity, a direct conveyance of land from husband to wife will be upheld whenever 
there is an adequate consideration. This rule has not been abrogated in New Hampshire 
by statute. Gen. Laws, ch. 183, sec. 13.— [Blodgett, J., says: “At common law a wife 
cannot be the immediate grantee of her husband, but she may take an estate from him 
through the intervention of a trustee. In equity, however, it is otherwise, and a direct 
conveyance from husband to wife will be upheld whenever there is an adequate consid- 
eration. Shepard v. Shepard, 7 Johns. Ch. 57; Arundell v. Phipps, 10 Ves. Jr. 146, 149; 
Hunt v. Johnson, 44 N. Y. 27; Dale v. Lincoln, 62 Ill. 22; Sims v. Rickets, 35 Ind. 181; 
Smith v, Dean, 15 Neb. 432,19 N. W. Rep. 642; Jordan v. White, 38 Mich. 253; Putnam v. 
Bicknell, 18 Wis. 351; Beard v. Dedolph, 29 Wis. 136; Fenelon v. Hogoboom, 31 Wis. 172; 
Carpenter v. Tatro, 36 Wis. 297; McCampbell v. McCampbell, 2 Lea, 661; Sayers v. Wall, 
26 Grat. 354; Powe v. McLeod, 76 Ala. 418; Washburn v. Gardner’s Admr., Id. 597; Craig 
v. Chandler, 6 Colo, 543; 2 Story Eq. Jur. (13th ed.) secs. 1368, 1372, 1375 and notes. And 
see, also, Wallingsford v. Allen, 10 Pet. 583, and Jones v. Clifton, 101 U.S. 225. This rule 
or principle of equity jurisprudence has not been abrogated in this State by statute 
(Gen. Laws, ch. 183, sec. 13); and as it is found as a fact that the mortgage deed sought 
to be annulled was given and taken in good faith, and as it must be deemed to have been 
upon an adequate consideration (Cooper v. Alger, 51 N. H. 172; Kaufman v. Whitney, 
50 Miss. 103; Rowland v. Plummer, 50 Ala. 182), the plaintiffs make no case for equitable 
relief.’’] — Chadbourne v. Gilman, Sup. Ct. N. H., 10 Atl. Rep. 701. 


2.—. [Interpretation — Easement] — Deed construed to contain only an ease- 


ment for a plank road. — Where the granting part of a deed would convey a fee, but 
to the description of the land granted was added the clause “for the use of a plank- 
road,” held, that the last clause was a limitation upon the grant, and that only an ease- 
ment was conveyed. — Robinson v. Missisqu.i R. Co., Sup. Ct. Vt., 10 Atl. Rep. 522. 


3.——. ——. Deed conveying mill yard only.—A deed conveyed a saw-mill “ with 


the privilege of occupying land in front of said mill, and below the same, * * * suffi- 
cient for a timber yard adjacent to said saw mill.” Held, that only an easement in the 
mill yard was conveyed, — Cross v. Pike, Sup. Ct. Vt., 10 Atl. Rep. 526. 


4.—. —. [Quit-claim deed—Bona fide purchaser] —Grantee in quit-claim 


deed not a bona fide purchaser. — A person who holds real estate by virtue only of 
a quit-claim deed from his immediate grantor, whether he is a purchaser or not, is not 
a bona fide purchaser with respect to outstanding and adverse equities and interests 
shown by the records, or which are discoverable by the exercise of reasonable diligence 
in making proper examinations aud inquiries.—([(In giving the opinion of the court, 
Valentine, J., said: “In this State a quit-claim deed to land will convey to the grantee 
all the rights, interests, title, and estate of the grantor in and to the land, unless other- 
wise specified by the deed itself. Conveyance Act, sec. 2; Utley v. Fee, 33 Kans. 683, 
691. Such deed will convey such of the covenants of former grantors as run with the 
land (Scoffins v. Grandstaff, 12 Kans. 467); and the grantee in the quit-claim deed will 
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DEED — Continued. 
be entitled to such further title or estate as may inure at any time to the grantees of 
such former grantors by virtue of such covenants as run with the land. See case last 
cited. Buta quit-claim deed will not estop the maker thercof from afterwards purchas- 
ing or acquiring an adverse title or interest, and holding it as against his grantee; 
Simpson v, Greeley, 8 Kans. 586, 597, 598; Bruce v. Luke, 7b. 201, 207 et seq; Scoffins v, 
Grandstaff, 12 Jb. 469, 470; Young v. Clippinger, 14 Jb. 14%, 150; Out v. Sprague, 27 Jb. 624, 
and a person who holds only by virtue of a quit-claim deed from his immediate grantor, 
whether he is a purchaser or not, is not a bona fide purchaser. Bayer v. Cockerill, 8 
Kans, 283, 294; Oliver v. Piatt, 3 How. 333, 410; May v. Le Claire, 11 Wall. 217, 232; Villa 
v. Rodriguez, 12 7b. 323; Dickerson v. Colgrove, 100 U. S. 573, 584; Baker v. Humphrey, 
101 20, 494, 499; Runyon v. Smith, 18 Fed. Rep. 579; U.S. v. Sliney, 21 7b. 895; Watson », 
Phelps, 40 Iowa, 482; Smith v. Danton, 42 Jb. 48; Besore v. Dosh, 43 7b. 211, 212; Springer 
v. Bartle, 46 7b. 688; Pastel v. Palmer, 32 N. W. Rep. 257; Bragg v. Paulk, 42 Me. 517; Coe 
v. Persons Unknown, 43 Jb. 432; Ridgeway v. Holliday, 59 Mo. 444; Stoffel v. Schroeder, 
62 1b. 147; Mann v. Best, 7b. 491; Rodgers v. Burchard, 34 Tex. 441, 452; Harrison v. Bor- 
ing, 44 7b. 255; Thorn v. Newsom, 64 7b. 161; Richardson v. Levi, 38. W. Rep. 444; Smith's 
Heirs v. Branch Bank at Mobile, 21 Ala. 125, 134; Derrick v. Brown, 66 76, 162; Everest 
v. Ferris, 16 Minn. 26; Marshall v. Roberts, 18 7b. 405; Woodfolk v. Blount, 3 Hayw. 
(Tenn.) 146; Smith v. Winston, 2 How. (Miss.) 601; Kerr v. Freeman, 33 Miss, 292, 296; 
Learned v. Corley, 43 76. 688; Leland v. Isenbeck, 1 Idaho, 469; Baker v. Woodward, 12 
Oreg. 3; Richards v. Snyder, 11 7b. 511, 6 Pac. Rep. 186; Snowden v. Tyler, 31 N. W. Rep. 

661, 668; McAdow v. Black, 13 Pac. Rep. 377, 380, 381. It may be that, with reference to 

some equities or interests in real estate, the purchaser who holds only under a quit- 
claim deed may be deemed to be a bona fide purchaser; for equities and interests in real 
estate may sometimes be latent, hidden, secret and concealed, and not only unknown 
to the purchaser, but undiscoverable by the exercise of any ordinary or reasonable de- 
gree of diligence. It is possible also, that a purchaser taking a quit-claim deed may, 
under the registry laws, be considered a bona jide purchaser with reference to a prior 
unrecorded deed with respect to which he has no notice, nor any reasonable means of 
obtaining notice. Bradbury v. Davis, 5 Colo. 265; Butterfield v. Smith, 11 111.485; Brown 

v. Banner Coal and Coal Oil Co., 97 7b. 214; Fox v. Hall, 74 Mo. 315; Graff v. Middleton, 

43 Cal. 341; Pettingill v. Devin, 35 lowa, 344. But, contra, see Thorn v. Newsom, 64 Tex. 

161, and note; Pastel v. Palmer, 32 N. W. Rep. 257. We would think that in all cases, 

however, where a purchaser takes a quit-claim deed, he must be presumed to take it, 

with notice of all outstanding equities and interests of which he could by the exercise 
of any reasonable diligence obtain notice from an examination of all the records affect- 
ing the title to the property, and from all inquiries which he might make of persons in 
the possession of the property, or of persons paying taxes thereon, or of any person 
who might, from any record, or from any knowledge which the purchaser might have» 
seemingly have some interest in the property. In nearly all cases between individuals 
where land is sold or conveyed, and where there is no doubt about the title, a general 
warranty deed is given; and it is only in cases where there is a doubt concerning the 
title that only a quit-claim deed is given or received. Hence, when a party takes a quit- 
claim deed, he knows he is taking a doubtful title, and is put upon inquiry as to the title. 

The very form of the deed indicates to him that the grantor has doubts cor cerning the 

title; and the deed itself is notice to him that he is getting only a doubtful title. Also, 

as a quit-claim deed can never of itself subject the maker thereof to any liability, such 
deeds may be executed recklessly, and by persons who have no reai claim, and scarcely 

a shadow of a claim, to the lands for which the deeds are given; and the deeds may be 

executed for a merely nominal consideration, and merely to enable speculators in 

doubtful tities to harass and annoy the real owners of the land; and speculators in 
doubtful titles are always ready to pay some trifling or nominal consideration to obtain 

a quit-claim deed. This kind of thing should not be encouraged. Speculators in doubt- 

ful titles are not so pre-eminently unselfish, aliruistic, or philanthropic in their dealings 

with others as to be entitled to any very high degree of encouragement from any source, 

There are cases which are claimed to be adverse to the opinions herein expressed. 

They will be found cited in Martindale on Conveyancing, secs. 59, 285, and notes, and 12 

Oent. L. J. 127."]—Johnson v. Williams, Sup. Ct. Kans., 24 Rep. 465. 


DEFECTIVE HIGHWAYS, see Counties. 
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DEFECTIVE PREMISES, see NEGLIGENCE. 
DELAY, see DEVISES AND LEGACIES. 
DEMAND, see CONVERSION; CERTIFICATE OF DEPOSIT. 


DEVISES AND LEGACIES. — [Interest — Delay] — Interest on Legacy given as 
damages for delay. —Interestjon a legacy may be recovered after the expiration of 
one year from the testator’s death, as damages for delay in its payment. — Marsh v. 
Taylor, Ct. of Ch. N. J., 10 Atl. Rep. 486. 


2 —. [Infants] —Interest when given for maintenance of Infant.— Where a 
legacy is given toa minor child, or to one to whom the testator stood in loco parentis, 
whose support no provision is made by the will, interest upon the legacy will be al- 
lowed from the testator’s death, as a provision for maintenance.— Ibid. 


3.—. —. But not for maintenance of minor child.—The rule above stated, in 
favor of a minor child, does not extend to a minor grandchild, as such.— Ibid. 


4.——. [Interpretationl.— Bequest of interest for life, same computable from 
what date. — On bequest of the residue of the testator’s estate, or of some aliquot part 
of it, in trust to pay the interest to a legatee for life, with the gift of the principal over 
at death, the interest or income payable to the tenant for life will be computed from the 
testator’s death. And where in such a bequest itis provided that the interest shall be 
paid to the legatee semi-annually, the first payment will become due at the expira- 

tion of one year from the testator’s death.— Ibid. 


—. See WILLS. 
DISTRIBUTION, see WILL. 
DIVIDENDS, see CORPORATIONS; EQUITY. 
DRAINAGE, see EASEMENT. 


DRUNEENNESS, see HOMICIDE, 
‘DUE COURSE OF LAW, see CONSTITUTIONAL Law. 


DYING DECLARATIONS, see EVIDENCE. 


EASEMENT.—[Drainage]— What passes by implication in a grant of an 
easement of drainage.— An indenture granting a right of drainage in and through 
three private ways or avenues named, does not entitle the grantee, either expressly or 
impliedly, to extend said drain to the sea beyond, across land now belonging to a 
third party, which belonged tothe grantors at the date of said indenture. The grant 
of an estate or easement carries with it, by implication, whatever incidental right is 
necessary to its beneficial enjoyment, provided the grantor has power to bestow it. 
Wetmore v. Fiske, Index Y, 52,5 Atl. Rep. 375, aflirmed.—Fiske v. Wetmore, Sup. Ct. BR. I. 


10 Atl. Rep. 627. 
—See DEED. 


EMINENT DOMAIN.— [Federal and State jurisdiction].— Littoral rights of the 
States not private property.— The shore and lands under water of the navigable 
streams and waters of New Jersey, which, prior to the Revolution, belonged to the 
king of Great Britain as part of the jura regalia of the crown, passed to the State at the 
close of that war, but the State succeeded to them as trustee of the people at large; 
and the right of the State therein not being such property as is susceptible of pecuni- 
ary compensation, it is not‘ private property,” within the meaning of Const. U. 8. 
amend. 5, providing that private property shall not be taken for public use without just 
compensation.—Stockton v. Baltimore ¢ N. Y. R. Co., U. 8. Cir. Ot. D. N. J., 32 Fed. Rep. 


9; 8. c. 24 Reporter, 513. 
“ENDORSERS, see SURETYSHIP. 
ENDOWMENT POLICY, see InsuRance. 
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EQUITY.— [Corporation — Dividend] — Jurisdiction in equity of action to com- 
pel payment of dividend. — Where the directors of a corporation neglect or refuse 
to pay a dividend to the preferred stockholders when the finances of the corporation 

justify it, and the stockholders are equitably entitled to receive it, a court of equity 

has jurisdiction of a bill to compel payment thereot.—Havzeltine v. Belfast R. Co., Sup, 


Jud. Ct. Me., 10 Atl. Rep. 328, 


ESTOPPEL, see RECEIVER's CERTIFICATE. 


EVIDENCE — [Damages — Value].— What evidence admissible on the question 
of the amount of damage sustained by a cargo of fruit.—In ascertaining the 
amount of damage sustained by a cargo of fruit, the best method, in the absence of 
direct evidence, is by a comparison of the price brought by the damaged fruit at a fair 
sale,with the market value of sound fruit of the same brands, sold at the same time; 
or if that is not obtainable, then by a comparison of the price brought by the damaged 
goods with the prices brought within a week before or after by other brands of the 
same invoice value at the place of export as the damaged fruit; or, next, proof of the 
value abroad would be competent, with additions for differences in market. The 
average values of all the fruit arriving about the time of the arrival of the dam- 
aged fruit, from the same port as the latter, is only a reasonable test as a last resort. 
In re The Boskenna Bay, U. S. Dist. Ct. 8. D. N. Y., 31 Fed. Rep. 612. 


2.——. [Dying declarations]— Admissible without other evidence of killing.— 
Dying declarations, made in conformity with the law of evidence, are admissible 
whether there is other evidence of the killing or not. Luker vy. Commonwealth, Ct. App. 
Ky.,5 8S. W. Rep. 354. 


| 


—. See HoMIcIDE; SURETYSHIP; TRIALS. 
EXECOTION, see CorPoraTions. 
EXECUTORY DEVISE, see WILL. 
EXOLUSIVE PRIVILEGES, see CoRPORATIONS. 


EXTORTION — By justice of the peace.— It is not criminal extortion in a justice of the 
peace in New Jersey, under the statutes of that State, to ask or demand from a com. 
plainant in a criminal case, at the time the complaintis made, payment of the fees 
fixed by law for his services, but he cannotlawfully refuse to performhis duties asa 


conservator of the peace unless his fees be first paid, — Lane v. State, Ct. Err. & App. 
N. J., 10 Atl. Rep. 360. 


FEDERAL AND STATE JURISDICTION — [Injunction — Removal of Cause] 
Restraining proceedingsin State courts.— Section 720 of the United States Re- 
vised Statutes, prohibiting a United States court from granting an injunction to stay 

proceedings ina State court does not apply to proceedings in a State courtin a case 

that has been legally removed from the State court into the United States court, but 
in such a case the writ will not be issued if the jurisdiction of the United States court 
of the case removed is doubtful. — Wagner v. Drake, U. 8. Dist. Ct.S. D. Iowa, 31 Fed. 

Rep. 849. 


3.—. ——. [Intoxicating liquors — Nuisance — Irreparable injury] — Not. 
granted to stay proceedings in State court to abate saloon as a nuisance.— 
A preliminary injunction will not be granted by a United States court to prevent a 
State court from enforcing its decree restraining plaintiff from selling wine and beer 
and abating hissaloonas a nuisance, under the State law, after the case has been re- 
moved to the United States court; as in sucha case the injury to plaintiff would not 
be irreparable, but one capable of being fully compensated by damages recoverable in 
an action at law, in the event of the removed case being decided in his favor. — Ibid. 


3.——. [Military reservation] —Jurisdiction of homicide committed upon a 
military reservation. — The United States Circuit Court has jurisdiction of a homi- 
cide committed by one soldier upon another within a military reservation of the United 


States. — United States v. Clark, U.S. Cir. Ct. E. D. Mich., 36 Alb. L. J. 308; 8. c 81 
Fed. Rep. 710. 
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6. ——. [Removal of cause] — Construction of act of March 3, 1887.—Under sec- 
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FEDERAL AND STATE JURISDICTION — Continued. 

4.—. [National banks]— Jurisdiction of State courts of penal actions 
national banks. — Action and proceedings against any association under the national 
banking act may be brought in any State, county, or municipal court in the county or 
city in which such association is located, having jurisdiction in similar cases. This ap- 
plies to a penalty under section 5198 of the United States Revised Statutes. In such 
cases the State courts do not exercise a new jurisdiction conferred upon them, but their 
ordinary jurisdiction derived from their construction under the statute. — First Nat. 
Bank vy. Overman, Sup. Ct. Neb., 34 N. W. Rep, 107. 


tion 1 ofthe removal act as amended by an act of March 3, 1887, the Circuit Court can- 
not take cognizance of a suit brought against a party in a district of which he is not an 
inhabitant; and section 2 does not authorize the removal of a suit brought in a State 
court against a party not an inhabitant of the district. Section 2 of said act, as amended, 
does not authorize the removal of a suit from a State court to the United States Circuit 
Court, which could not have been originally brought in said Circuit Court.— County of 
Yuba v. Pioneer Gold Min. Co., U. 8. Cir. Ct. N. D. Cul., 32 Fed. Rep. 183. 


—. See EMINENT DOMAIN; MARITIME Law. 

FOREIGN CORPORATIONS, see CONSTITUTIONAL Law. 
FORFEITURE, see LIFE INSURANCE. 

FINES, see ASSUMPSIT. 

FRAUD, see ATTORNEY AND CLIENT; WAREHOUSE RECEIPTS. 
FRAUDULENT PREFERENCES, see INSOLVENCY. 


GUARANTY — “ Note good till paid.’’— A guaranty is conditional only when the 
words of the contract are, “‘I guaranty the within note good till paid.” The holder 
cannot recover upon the guaranty before he has used due legal diligence to collect it.— 

Cowles vy. Peck, Sup. Ct. Err. Conn., 24 Rep. 529, 


HIGHWAY, see LANDLORD AND TENANT; TRESPASS. 


HOMICIDE.—Excusable homicide committed by military guard upon an 
escaping soldier. — A homicide committed by a military guard without malice, and in 
the performance of his supposed duty as a soldier, is excusable, unless it was mani- 
festly beyond the scope of his authority, or such that a man of ordinary sense and 
understanding would know that it was illegal. — United States v. Clark, U. 8. Cir. Ct. E. 
D. Mich., 36 Alb. L. J. 308; s. c., 31 Fed. Rep. 30. 


2.——. [Murder — Evidence — Drunkenness] — Drunkenness as an excuse for 
crime.— Upon the trial of an indictment for murder, evidence of the intoxication of 
the accused is admissible upon the ground that, taken in connection with the other cir- 
cumstances in the case, it has a bearing upon the question of malice, by showing the 
condition of mind of the accused at the time of the killing. In such a case, evidence as 
to whether the accused had mind enough at the time of the killing to know right from 
wrong, and sufficient will power to control his actions, is inadmissible. — Buckhannon v.. 
Commonwealth, Ct. App. Ky.,5 8S. W. Rep. 358. 

HUSBAND AND WIFE, see DEED. 

ICE, see NAVIGABLE RIVERS. 

IMPUTED NEGLIGENCE, see NEGLIGENCE. 

INCORPORATION, see CORPORATIONS. 

INDECENT LANGUAGE, see CRIMINAL Law. 

INDICTMENT, see CONSTITUTIONAL Law. 

INFAMOUS CRIME, sce CONSTITUTIONAL Law. 

INFANTS, sce DEVISES AND LEGACIES, 
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INJUNCTION. — [Railway companies—Carriers of live stock] —Injunction to 

compel carriage of live stock. — The complainants seek an injunction to compel the 
defendants to receive, at their stock-yards, from the complainants, live freight carried 
over their road, and consigned for delivery at the defendants’ yards. Injunction 
refused — First, because the question whether the defendants are subject to any duty 
to the complainants to receive such freight is, as a matter of law, unsettled; and, second, 
because the injunction asked for is mandatory in its character, and such writs are never, 
according to the general rule, granted until final hearing. — Delaware, etc., R. Co. y, 
Central Stock- Yard ¢ Transit Co., Ct. of Ch. N. J., 10 Atl. Rep. 490. 


2.—. Restraining criminal prosecution. -—- No power exists in any court of equity to 
interfere by injunction with the prosecution and punishment of crimes and offenses in 
the courts of common law.—([Love, J., says: “Every lawyer knows that a court of 
equity is utterly incompetent, by its very nature and constitution, to give any remedy 
whatever in criminal cases. In such cases it is simply powerless. It can hear and 
determine nothing. It can neither acquit nor condemn the offender. Itcan pronounce 
no decree concerning the offense. It cannot pardon or release the offender. Public 
offenses must be tried by jury, and the trial by jury is unknown to the system of equity, 
For equity to interfere by arresting the processes of the common law, while impotent to 
give any remedy of its own, would be like the folly of tearing down one’s house, because 
it should afford but imperfect shelter, without ability to replace it with any other struc- 
ture whatever. Again, public offenses are prosecuted in England in the name of the 
king, and in the United States in the name Of the State. It is manifest that neither the 
king nor the State could be made a defendant to a billin equity. The restraining power 
of the court would be futile as against them; and it would avail nothing for the court to 
address its restraining process to public and private prosecutors, even if the power to 
do so existed, since the State would readily find other agents to represent it in the crim- 
inal proceeding. Courts of equity, therefore, deal only with civil and property rights. 
They have no jurisdiction to give relief in criminal cases, and they will not, therefore, 
interfere by injunction with the course of criminal justice, Kerr v. Corporation of 
Preston, 6 Ch. Div. 463; Saull v. Browne, 10 Ch. App. 64; Moses v. Mayor, 52 Ala. 198; 
Joseph v. Burk, 46 Ind. 59; Gault v. Wallis, 53 Ga. 675. In Holderstaffe v. Saunders, 6 
Mod. 16, Lord Holt is reported to have said: ‘Surely chancery will not grant an in- 
junction in a criminal matter under examination in this court, and that if they did this 
court would break it, and protect any that would proceed in contempt of it.’ Montague 
v. Dudman, 2 Ves. Sr. 338. See, particularly, what that great equity judge, Lord Hard- 
wicke, says in this case. See, upon this subject, High, Inj., sec. 68, where the cases 
are collected and cited. The same doctrine is applicable where the court of equity has 
already jurisdiction of the parties and the subject-matter concerning which the crimi- 
nal action exists. Where, therefore, a bill has been filed for relief in equity, the court 
will not enjoin the plaintiff in that suit from carrying on criminal proceedings against 
the same defendant, concerning the same subject-matter. Saull v. Browne, 10Ch. App. 
64. The same is true of proceedings of a quasi criminal character. Moses v. Mayor, 52 
Ala. 198; and see Davis v. American Soc., 75 N. Y. 362; Stuart v. Supervisors, 83 Ill. 341; 


Joseph v. Burk, 46 Ind. 59; Gault v. Wallis, 53 Ga. 675.""]— Suess v. Noble, U. 8. Cir. Ct. 
8. D. lowa, 31 Fed. Rep. 855. 


—. See CONSOLIDATION; FEDERAL AND STATE JURISDICTION ; TRADE-MARKS. 


INSOLVENCY.— [Fraudulent preferences]— Knowledge by creditor.— Under Pub. 

St. R.1.,ch. 237,sec. 15, providing “that * * * securities given by an insolvent 
debtor * * * shall be void as to all creditors receiving the same, who shall have rea- 
sonable cause to believe that such debtor was insolvent at the time ofsuch preference,” 
it is not enough to invalidate as a fraudulent preference a security taken fora debt, 
that the creditor had some cause to suspect the insolvency of the debtor. He must 
have a knowledge of such facts as to induce a reasonable belief that such is the debtor’s 
condition. — Goldsworthy v. Roger Williams Nat. Bank, Sup. Ct. R.1., 10 Atl. Rep. 682. 


2.—~. Reasonable cause to know insolvency.—The reasonable cause to believe 

the debtor insolvent which avoids the preference is such reasonable cause at the time 
the conveyance creating it is delivered, and not such reasonable cause when the con- 
veyance is recorded; and the purpose of Pub. St. R. 1., ch. 236, sec. 21, which provides 


Dever, 
Co, y, 


to 
in 
urt of 
emedy 
r and 


1029 


DIGEST OF RECENT CASES. 


INSOLVENCY — Continued. 
that the sixty days within which mortgages and conveyances shall be liable to be set 
aside as fraudulent preferences shall begin to run from and after leaving such mort- 
gages or conveyances for record, is merely to afford creditors a reasonable time within 
which to institute proceedings to test the validity of a mortgage or other conveyance 
alleged to be a preference, after such mortgage or conveyance has come to the knowl- 
edge of creditors, by being left for record. — Ibid. 


INTEREST, see DEVISES AND LEGACIES. 

INTERPRETATION, see DEED; DEVISES AND LEGACIES; WILL, 
INTERSTATE BRIDGE, see CONSTITUTIONAL Law. 
INTERSTATE COMMERCE, see CONSTITUTIONAL Law. 
INTERSTATE LAW, see JURISDICTION. 


INTOXICATING LIQUORS.—([Constitutional law—Local option— Vested 
rights— Damnum), absque injuria] — Validity of Georgia local option 
law.—The local option act of the State of Georgia (Sess. Laws Ga, 1884-85, p. 121) 
being constitutional, as a valid exercise of the police power, it follows that the inci- 
dental effects upon the value of property, such as a brewery and its fixtures, resulting 
from the inability of the owners to adjust their old business to the new law, if they can 
be called damages at all, are damnum absque injuria. The law does not take or damage 
their property for the use of the public, but only present them from taking or damaging 
the public for their use. — Menken v. City of Atlanta, Sup. Ct. Ga.,3 S. East. Rep. 414. 


2.—. —. Saleof liquorobtained before passage of local option law.—The fact 
thatone who keeps liquor, to be sold in an illegal manner, obtained it previous to the 
putting in operation of the local option act, does not affect his legal liability for the 
violation of a city ordinance, subsequently passed, prohibiting the sale of liquor. — 
Ibid. 


3.—. —. [Corporations] — Act includes corporations.—The express saving of 
vested rights in the local option act embraces previously acquired rights to sell by virtue 
of a license already taken out and paid for, but comprehends no right either to obtain a 
new license, or to sell without a license, whether on the part of natural persons or cor- 
porations. Theact is not ascheme for stopping the sale of liquors by natural persons, 
and leaving the business to be carried on by chartered companies, — Ibid. 

—. See APPEAL; ASSUMPSIT; FEDERAL AND STATE JURISDICTION ; TRADE-MARKS. 


IRREPARABLE INJURY, see FEDERAL AND STATE JURISDICTION. 
JUDGE, see OFFICE AND OFFICER. 


JUDGMENT.— [Res Judicata] -- Disallowance of will and renewed attempt at 
probate in another jurisdiction.— The defendant petitioned the probate court of 
C. to admit to probate the will of A., alleging in her petition that A. was aresident of 
the town of C. at the time of his death. The petition was refused, and this action of 
the Probate Court was affirmed, on appeal to the Supreme Court, where it was ex- 
pressly adjudged that said instrument was not the will of A. Subsequently the 
defendant petitioned the court of probate of W. for the probate of the same will, alleg- 
ing that A. at the time of his death, was aresident of W. Held, that the defendant is 
concluded by the decree of the Supreme Court, disallowlng said will, as although it 
was not then formally adjudged that A. was a resident of C. at his death, yet it was 
virtually so adjudged by the court deciding the case on the merits. Bank v. Wilcox, 
Index X, 88, 3 Atl. Rep. 211, distinguished.— Thornton v. Baker, Sun, Ct. R. 1, 10 Atl. 
Rep. 617. 


—. See ATTORNEY AND COUNSELOR. 


JURISDICTION.— [Interstate law] — Jurisdiction to compel account) in courts 
of another State —A suit for an account on such policy is not an inquiry concerning 
the relations of the foreign company and its stockholders, nor concerning the exercise 
of its corporate duties by the company, — jurisdiction as to which inquiry is confined to © 

the courts of the company’s domicile, —but is simply a suit between a creditor and the 


tion to 

the 
Carried 
UNCtion 

ny duty 
Second, 
ounce 

Public 

quity, 

ent to 

cause 

jtruc- 

ft the 

r the 

ower 

rt to 
erto 
rim- 

thts, 

fore, 

n of 
198; 

8, 6 
in- 

this 

gue 

rd- 

Ses 

has 

urt 

nst 

op. 

52 

It. 

b. 

nt 

Mad 

t, 

it 


1030 DIGEST OF RECENT CASES, 


JURISDICTION — Continued. 
company on a contract, which suit can be entertained by the courts of other States 
than that of the company’s domicile.— Pierce v. Equitable Life Assurance Society, Sup, 
Jud. Ct. Mass. Eng. Rep. 876. 


—. See RECEIVERS. 


JURY.— [Challenge — Bias] — Whether the opinion of the juror is against the 
defendant. — A proposed juror who had testifled to holding an opinion as to the guilt 
or ianocence of the defendant, but that he could give him a fair and impartial trial, 
was asked, in support of a challenge for actual bias, whether the opinion was adverse to 
defendant, and the question was excluded. Held, error; following People v. Brown, 14 
Pac. Rep. 90; McFarland J., dissenting.— People y. Kunz, Sup. Ct. Cal., 14 Pac. Rep. 835, 


LANDLORD AND TENANT. -—([Negligence —- Nuisance — Highway — Side- 
walk] —Landlord liable for injury to travelers. —If a landlord lets premises 
abutting upon a way, which are, from their condition or construction, dangerous to 
persons lawfully using the way, he is liable to such persons for injuries suffered there- 
upon, although the premises are occupied by a tenant, unless the tenant has agreed 
with his landlord to put the premises in proper repair, That the tenant may also be 
liable is not a defense to the landlord. The above doctrine applied in an action for 
damages for an injury received by falling into a defective coal-hole, in the sidewalk in 
front of the house to which the coal-hole was appurtenant, where the defendant had 
purchased the premises and had a right to the possession thereof, but had permitted 
the person in possession to continue therein as tenant at will, with the defect existing 
in the premises, without an agreement from such tenant to repair the premises.— Da- 
lay v. Savage, Sup. Jud. Ct. Mass., 4.N. Eng. Rep. 863. 


2.—. ——. Joint liability for defective premises.—The defendant M. was the 
owner of a defective wharf, which was used in connection with a place of public re- 
sort, He leased both, knowing the defect, to the defendant B., who was then ignorant 
of it, but who continued to use both for public resort after learning aboutit. Inan 
action for damages to the plaintiff, who had been injured by said defect, held, that the 
lessor and lessee were jointly liable. — Joyce v. Martin, Sup. Ct. R. L, 10 Atl. Rep. 620, 

—. See NEGLIGENCE. 


LIBEL— Charging a man with being askunk.— A newspaper article, charging a real 
estate agent with objecting to a negro tenant, who was thereby compelled to sell out 
his business at a loss, and advising colored people not to patronize the said agent, but 
to leave the “old skunk to himself, tostink himself to death,” is libelous. — Pledger vy. 
State, Sup. Ct. Ga., 35. E. Rep. 320. 


2.—. [Privileged communications] — What constitutes a privileged communi- 
cation in Virginia. — Defendant published in a newspaper that plaintiff had attempt- 
ed to decoy away his customers; plaintiff replied in game paper that defendant’s state- 
ment was “a contemptible, cowardly and malicious lie;” defendant rejoined by a card 
in same paper referring to plaintiff's “ known character as a liar,” and saying that one 
who was “scoundrel enough” to have acted as plaintiff had “‘ would be unprincipled 
enough to deny it when charged with it.” Held, the occasion of defendant’s publica- 
tion was privileged, and it should have been left to the jury to say whether he had 
abused his privilece and acted with malice, and not honestly and in protection of his 
own interests. — Chafinv. Lynch, Sup. Ct. App. Va., 11 Va. L. J. 598, 


8 —. [Questions of law and fact]— Witnesses not allowed to testify as to 
the meaning of words.—In an action for libel, expressed in ordinary language, 
witnesses should not be allowed to testify as to the meaning which they understood the 
libel to convey, or that they understood it to apply to the plaintiff an offensive term 
found in the article. — [The court cite: Van Vechten v. Hopkins, 5 Johns, 211; Gibson wv 
Williams, 4 Wend. 820; Wright v. Paige, 42 N. Y. 531, 583, 584; Snell v. Snow, 13 Mete, 278; 
White v. Sayward, 33 Me. 325; Rangler v. Hummel, 37 Pa. St. 130; McCue v. Fergusons 
73 Id. 833; Daines v. Hartley, 3 Exch. 200; opinion of Walworth, Ch., in Maynard v. 
Beardsley, 7 Wend. 550. Compare Fawsett v. Clark, 48 Md, 494; s.c., 830 Am. Rep. 481; 
Knapp v. Fuller, 55 Vt. 311; s. c., 45 Am. Rep. 618.] — Gribble v. Pioneer Press Co., Sup. Ct 
Minn., 36 Alb. L. J. 325; 34 N. W. Rep. 30. 
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fates LICENSE, see CONSTITUTIONAL Law. 
Sup. LIEN, see ATTORNEY AND CLIENT; MARITIME Law; WHARFAGE. 


LIFE INSURANCE. — [Endowment policy — Forfeiture —‘‘Paid-up policy"’] — 
Circumstances under which a policy held forfeited.— A married woman took out 


the a policy on her life, payable 90 days after her death, or to herself if she shou! d survive 
ruilt November 16, 1885. The premiums were payable annually, partly in cash, partly by note. 
rial, The policy was to cease in case of default in paying the premiums or interest in advance 
3€ to on the outstanding premium notes, or the notes themselves at maturity, provided that, 
n, 14 if default be made after the payment of two or more annual premiums in paying a sub- 
835, sequent premium, the company would convert the policy into a ** paid-up” policy, pro 
ae. rata. Incase of forfeiture, all payments and dividend cred_ts to be forfeited; also the 


policy had conspicuously displayed in the margin the words, ‘‘non-forfeiture endow- 


a ment policy, with profits.” The first two premiums were paidin money and notes as 
ere: above. The assured then decided to make default and to convert the policy into apaid- 
reed up policy, prorata. She remitted the interest due on the outstanding notes, agreeing in 
> be her application to pay the company annually, in advance, the interest on all outstanding 
for notes aforesaid. The company wrote across the face of the policy a statement that the 
c in policy, having lapsed after two annual payments, is recognized as binding for two-fif- 
had teenth thereof, “ subject to the terms and conditions expressed in this policy and in the 
tted quitclaim” duly executed. She never paid any further interest on the notes or paid the 
ting principal. Held, that the policy was forfeited. The “‘ paid-up” policy, both asreissued 
Da- and as provided for, is only the original policy reduced to an amount corresponding to 
the premiums paid, so that no further premiums are required. — McQuitty and Wifev- 
~ Continental Life Ins. Co., Sup. Ct. R. 1., 10 Atl. Rep. 635. 
ree 2.——. [Married woman] —Investment'of separate estate in'insurance policy.— 
rant A married woman can invest money which is part of her separate estate in an insurance 
Lan policy, independently of a statute enabling hersotodo. Therefore, although she may 
the not be able to bind herself personally by a promissory note, « policy is not void because 
, the premiums are paid for in part by her notes. — Ibid. 

3.——. [Tontine policy — Accounting] — Policy holder not bound by action of 
eal company’s officer. — The beneficiary of a tontine policy issued by a stock company 
out is not bound Ly the action of the company’s officers in fixing the amount of profits, etc., 
but apportionable to the policy, on the theory that such apportionment is the declaration of 
ry, a dividend to a stockholder. — Pierce v. Equitable Life Assurance Society, Sup. Jud. Ct. 

Mass., 4 N. Eng. Rep. 876. 
ni- LIMITATION, see MARITIME Law. 
LOCAL OPTION, see INTOXICATING Liquors. 
ard LOCAL AND SPECIAL LAWS, see CONSTITUTIONAL Laws. 
~ MALICIOUS PROSECUTION, see PLEADING. 
MANDAMUS, see CorPorations. 
ad MARITIME LAW. — [Lien —Banks and banking]— Money paid by banker on 
his checks of owner's vessel. — A bank with whom the owner of a steambvat keeps an 
account, and which pays the checks of the latter drawn in favor of third persons in pay- 
to ment of materials furnished said boat, has no lien thereon, under the lien law of Oregon, 
ze, for any balance due it on said account. — The City of Salem, U. S. Dist. Ct.,31 Fed. Rep. 
the 616. 
rm 2—. —. [Limitation—Federaland State jurisdiction] — State limitations 
* as to maritime liens enforced in Federal courts of admiralty. — Under the law 
135 of Oregon, a lien on a vessel is lost unless due proceedings are taken for its enforcement 
me within a year from the time the right of action accrues on the debt; and such limitation 
v will be recognized and enforced whenever such lien is asserted or set upin a court of 
admiralty. — Ibid. 


MARRIAGE. —Common-law marriages not validin West Virginia. —Common- 
law marriages, when contracted in this State, are not recognized by our courts as valid. 


XUM 
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MARRIAGE-— Continued. 

No marriage contracted in this State is valid when it affirmatively appears that it has 
has not been solemnized according to the requirements of our statutes, on that sub- 
ject, although the parties may thereafter have associated and cohabited together as 
husband and wife.—[Compare Reg. v. Mills, 10Clark & F. 534; 1 Bish. Mar. & Div. secs, 
270, 278; State v. Samuel, 2 Dey. & B. 177; Grisham v. State, 2 Yerg. 589; Com. v. Munson, 
127 Mass, 459; State v. Hodgkins, 19 Me. 155; Denison v. Denison, 35 Md. 361, 379; Bissell 
v. Bissell, 55 Barb. 325; Van Tuyl vy. Van Tuyl, 57 Barb. 235; Com. v. Stump, 53 Pa. St. 
132; Foster v. Hawley, 8 Hun. 68; Williams v, Williams, 46 Wis. 464; 32 Am. Rep. 722; 
1N. W.Rep.98; Appeal of Reading F. Ins. Co., 23 Cent Law J. 472, 6 AU. Rep. 60; Hantz 
v. Sealy, 6 Bin. 605. See also Clancy v. Clancy, (Mich.) 33 N. W. Rep. 891, and note; 
State v. Walker, (Kan.) 13 Pac. Rep. 279, and note.] — Beverlin y. Beverlin, Sup. Ct. App. 
W. Va., 358. E. Rep. 36. 


MARRIED WOMEN, see Lire INSURANCE. 

MASTER AND SERVANT, see NEGLIGENCE. 

MILITARY RESERVATION, see FEDERAL AND STATE JURISDICTION. 
MISTAKE, see SALE. 

MONEY HAD AND RECEIVED, see AssuMpsIrT. 


MUTUAL BENEFIT SOCIETIES. — [Damages] — Nominal damages only for re- 
fusing to assess. — Where the benefit certificate provides that an assessment shall 
be levied upon members holdiug certificates in force at the death of the member, and 
the association refuses to levy the assessment, with or without cause, nominal dam- 
ages canony be recovered; it will not be presumed that an assessment would have 
produced the amount of the certificate, or indeed any amount.— [The court say: “ The 
questions here presented were virtually disposed of in Bailey v. Mutual Ben. Ass’n, 27 
N. W. Rep. 770, and Ranisbarger v. Union Mut. Aid Ass’n decided at the present term. 
See also, Smith v. Covenant Mut. Ben. Ass’n, 24 Fed. Rep, 685; Covenant Mut. Ben, 
Ass’n v, Sears, 114 Il. 108, and Curtis v. Mutual Ben, Life Co., 48 Conn. 98.”"] — Newman v. 
Covenant Mutual Benefit Assn., Sup. Ct. lowa, 24 Rep. 398. 


MUNICIPAL CORPORATION,—[Attorneys and counselors]— Contract for 
payment of unreasonable fee to attorney. — A contract by a city to pay an attorney 
one-third the revenue ofa ferryfor fifteen years (the annual rental of the ferry being 
about $10,000), in consideration of his protecting the city’s tille to some river lots, worth 
at the date of the contract about $150, is void for unreasonableness inthe amount of com- 
pensation, and as evidencing an utter disregard on the part of the municipal board of 
their duty to the public.— Waterbury v. City of Laredo, Sup. Ct. Texas, 2 Railw. & Corp. 
L. J. 257. 


—. See ATTORNEY AND COUNSELOR; OFFICE AND OFFICER. 
MURDER, see HOMICIDE. 


NAVIGABLE RIVERS.—[Ice]—Comparative right of traveler upon naviga- 
ble rivers when frozen, and to cut ice therefrom. — Neither the right of travel- 
ing upon the ice of a river affected by the tide, nor the right of taking ice therefrom, is 
an absolute property right in anyperson. Both are natural or common rights, belong- 
ing to the publicat large. Though such rights are theoretically open to all, those per- 
sons who first take possession of them are entitled to their enjoyment without interfer- 
ence from others, such rights being the subjects of qualified property by occupation. 
Each right is relative or comparative, and,when conflicting with the exercise of the other 
right, is itself to be exercised reasonably. What would be a reasonable exercise 
of the one or the other, at any particular place, must depend largely upon the benefits 
which the people at large are to receive therefrom, The right of passage over the ice 
for general travel is not the paramount right at such a place as the Penobscot river at 
Bangor, and for some distance below, where the great body of the ice is annually har- 
vested for the purposes of domestic and foreign trade; the traveler’s privilege at such 
place being of trifling consequence, compared with other interests conflicting with it, 
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NAVIGABLE RIVERS — Continued. 
and beset with difficulty and danger during the ice-cutting season.— Woodman v. Pit- 
man, Sup. Jud, Ct. Me., 10 Atl. Rep. 321. 


2.—. —. Duty of ice gatherers to guard their fields.—It is the duty of those 
who appropriate to their use portions of a public river for ice-flelds to so guard their 
fields, after they have been cut into, as not to expose to danger any persons who may 
innocently intrude upon them, — Ibid. 


3.—. —. Contributory negligence of traveler.— Although the defendant may 
have been in fault in leaving his ice-ficld unprotected against accident, yet, where the 
plaintiff's servant, knowing the customs of ice-gatherers, willfully left the usual driven 
track, and drove over a bank of snow by the side of the defendant’s ice-fleld, knowing 
that he was going upon an ice-field, and that it was dangerous to do so, he was guilty 
of contributory negligence, and the plaintiff cannot recover for injuries to his prop- 
erty.— Ibid. 


NATIONAL BANKS, see FEDERAL,AND STATE JURISDICTION. 


NEGLIGENCE. — [Contributory negligence —Imputed negligence] — Contribu- 
tory negligence of driver of vehicle in which plaintiff is hurt.—In an action 
against a town for personal injuries received by the plaintiff from a defective highway 
while riding in another’s carriage, by invitation of the latter, the negligence ofthe driver, 
contributing to the injury, does not amount to contributory negligence of the plaintiff, 
where the plaintiff was in no fault in riding with the driver, and in no way controfled, or 
could control, his management of the team.— Noyes v. Town of Boscawen, Sup. Ct. N. 
H., 10 Atl. Rep. 690. 


2.—. [Damages]— Action by wife for death of husband. —The measure of dam- 
ages, in anaction by a wife for the killing of her husband, under Code Ga. sec. 2971, is not 
affected by the wants of the family, but depends solely on the value of the husband's 
life. In estimating such value by age, habits, health, occupation, expectation of life, 
ability to labor, probable increase or diminution of that ability with lapse of time, rate 
of wages, etc., the necessary personal expenses of the husband should be deducted, 
and the balance, reduced to its present value, would be the value of the life.—Central 
R. R.v. Rouse, Sup. Ct. Ga.,3 8. E. Rep. 307. 


3. —. [Landlord and tenant —Defective premises] — Landlord— When liable to 
third persons. — The owner of real estate abutting upon a street is liable to strangers 
who suffer injury from the dangerous construction or condition of a coal-hole in the 
sidewalk appurtenant to the premises, although they are let to and occupied by a ten- 
ant at will, if the defect existed at the time of the letting, and if the tenant was not 
bound by agreement with the owner to put the premises in proper condition.— Dalay 
y. Rice, Ex’x, Sup. Jud. Ct. Mass., 12 N. East Rep. 841. 


4.—. [Master and servant—Railway companies] —Circumstances under 
which railway yard-master held to have taken risk ofinjury from defective 
frog. — Where the foreman or yard-master, who had charge of the switching of cars, and 
the making up of trains, in the yard of a railroad company, was familiar with the situa- 
tion of the tracks in the yard, and knew that a certain “ frog’? was not properly blocked 
or filled, and was unsafe and dangerous to persons engaged in switching cars, held, 
that he took upon himself the risk of its condition as incident to his employment. — 
Wilson, Adm’zx., v. Winona, etc., R. Co., Sup. Ct. Minn., 33 N. W. Rep. 908. 


5. —. —. Effect of promise of company to repair defect. — And where a section 
foreman to whom such yard-master applied to improve the track at that point, so as to 
lessen the risk, notified him that he could not do it without orders from his superior, but 
upon a subsequent application promised conditionally “ that he would do itif he got 
time some Saturday afternoon,” held insufficient to bind the company, and relieve him 
from the risk, and that there was no reasonable connection between such indefinite and 
contingent promise and his continuance in the business.— [The court say: *‘ The promise 
was made by a subordinate subject to the orders of a superior, as he was distinctly in- 
formed, and indefinite and contingentin its character. He was not warranted in rely- 
ing upon it, particularly as he had control of the movements of the cars, and by the aid 
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NEGLIGENCE — Continued. 
of the brakeman could have accomplished the desired result without risk.— Marquette 
R. R. v. Spear, 44 Mich. 172, 6 N. W. Rep. 202. We fail to see any reasonable connection 
between the promise of Madden and Wilson’s continuance in the business. Sweeney 
v. Berlin Co., 101 N. Y. 525, 5 N. E. Rep. 358.] — Ibid. 


——. See COUNTIES; JUDGMENT; LANDLORD AND TENANT; TELEGRAPH COMPANIES, 


NEGOTIABLE INSTRUMENTS. — [Consideration] —Money loaned for gam- 
bling purposes. — A promissory note given to plaintiff for money loaned to be used in 
throwing dice can be enforced, where it appears that plaintiff loaned the money in good 
faith to the defendant, and it does not appear that plaintiff won any of the consideration 
of the note, or defendant lost any of it, in the game, or that there was any fraud or con- 
spiracy to cheat defendant or induce him to play, — Corbin v. Wachhorst, Sup, Ct. Cal,, 
15 Pac, Rep, 22. 

2.—. [Wagering contracts]— Holder for value of note given to pay losses in 
speculation. — Holders for value of a negotiable promissory note, which had been 
given in payment for losses incurred or to be incurred in speculating in grain, can 
maintain an action against the obligors thereon, no statute to the contrary existing, — 
Crauford vy. Spencer, Sup. Ct. Mo., 24 Rep. 399, 


—. See PAYMENT; RECEIVER'S CERTIFICATES ; WAREHOUSE RECEIPTS. 
NEWLY COINED WORD, see TRADE-MARK. 
NUISANCE, see FEDERAL AND STATE JURISDICTION; LANDLORD AND TENANT, 


OFFICE AND OFFICER — [Judge —Court]—Statute abolishing court abol- 
ishes office of judge, — Acts 2ist Gen. Assem. Iowa, ch. 134, which reorganized the 
judicial system of the State, and abolished the circuit court, also abolished, by implica- 
tion, the office of circuit judge; and this, notwithstanding such judge was required to 
perform certain duties not connected with holding court. — zier v. Lyons, Sup. Ct. 
Iowa, 34 N. W. Rep. 186. 


2.——. [Municipal corporations —Salary]— Right of officerde jure to salary 
during incumbency of officer de facto. — An officer who has been prevented from 
performing the duties of his office by an illegal removal by the municipal authorities is 
still an officer de jure, and may recover from the city his salary forthe period of remoyal, 
although the same has been paid to an officer de facto, appointed to fill the assumed 
vacancy, provided the municipal authorities had knowledge of his claim therefor prior 
to such payment.— [The court, speaking through Libbey, J., say: ‘‘ The salary follows 
the legal title. This doctrine is so generally held by the courts, that authorities hardly 
need be cited. Dolan v. Mayor, etc., 68 N. Y. 274; McVeany v. Mayor, etc., 80 N. Y. i85; 
Fitzsimmons v. Brooklyn, 102 N. Y.536. A de facto officer has no legal right to the 
emoluments of the office, the duties of which he performs under color of an appoint- 
ment, but without legal title. He cannot maintain an action for the salary. His action 
puts in issue his legal title to the office, and he cannot recover by showing merely that 
he was an officer de facto. In Nichols v. McLean, 101 N. Y. 526, the court says: ‘It is 
abundantly settled by authority that an officer de facto can, as a general rule, assert no 
right of property, and that his acts are void as to himself unless he is also an officer de 
fure.’ In Cro. Eliz. 699, the doctrine is tersely stated as follows: ‘ The act of an officer 
de facto, when it is for his own benefit, is void, because he shall not take advantage of 
his own want of title which he must be conversant of; but where it is for the benefit of 
strangers, or the public, who are presumed to be ignorant of such defect of title, it is 
good.’ Pooler v. Reed, 73 Me, 129; State v. Carroll, 38 Conn. 449; McVeany v. Mayor, 
etc. 80 N. Y. 192; Dolan wv. Mayor, etc.,68 N. Y. 274; Nichols v. McLean, 101 N. Y. 526; 
McCue v. County of Wapello, 56 Iowa, 698; People v. Potter, 63 Cal. 127. Hence it was 
held in Nichols v. McLean, supra, after a careful examination of authorities, that the 
de jure officer, who was prevented from performing the duties of the office by an illegal 
removal might recover of the de facto officer who performed the duties under color of 
an appointment, the salary which he had drawn while performing them. This result 
can be reached only on the ground that the de facto officer had no right to the emolu- 
ments of the office.”] — Anderson v. City of Portland, Sup. Jud. Ct. Me. , 2 Railw. & Corp. 
L. J. 369, 
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OFFICE AND OFFICER — Continued. 

3.——. ——. Amount earned by personal labor not deducted.—The amount 
earned by such officer by his personal labor, while prevented from performing the duties 
of his office, t be deducted from the amount of the salary by way of recoup- 
ment, — Ibid. 


PAID-UP POLICY, see Lire INSURANCE. 
PARTIES, see ATTORNEYS AND COUNSELORS. 
PARTNERSHIP, see PROMISSORY NOTE; VOLUNTARY ASSOCIATION. 


PAYMENT. —[Negotiable instruments]— Accepting negotiable note for secured 
debt. — [Accepting a negotiable note for a secured debt will not discharge the debt» 
because it will not be presumed that the creditor intended to give up his security. 
(Pomroy v. Rice, 16 Pick. 22; Appleton v. Parker, 15 Gray, 173; Dodge v. Emerson, 131 
Mass. 467; Green v. Russell, 132 Mass. 536), though the new note includes a new debt. 
Taft v. Boyd, 13 Allen, 84; Hill v. Beebe, 13 N. Y. 556; Brinckerhoff v. Lansing, 4 Johns. 
Ch, 65.”"] — Cotton vy. Atlas National Bank, Sup. Jud. Ct. Mass., 4 N. Eng. Rep. 859. 


PHYSICIAN. —([Contract]— Recovery for services although mistaken as to 
disease. —In an action by a physician to recover reasonable compensation for profes- 
sional services rendered defendant at his request, defendant offered evidence tending 
to show that plaintiff had mistaken his disease, and treated him for a complaint which 
he did not have. The court instructed the jury that such mistake would not prevent 
recovery, unless they further found that plaintiff did not exercise proper care and skill 
asaphysician. Held, proper. Paterson, J., dissenting. — Ely v. Wilbur, Ct. Err, & App. 
N. J., 10 Atl. Rep. 358, 


FLEADING.— [Malicious prosecution] — When not necessary to allege con- 
spiracy.— A complaint against several defendants for malicious prosecution need not 
allege that they conspired together to commit the injury. The damage is the gist of the 
action, and not the conspiracy. — Jenner v. Carson, Sup. Ct. Ind., 13 N. East. Rep. 44. 


PLEDGE, see CORPORATIONS. 
PREFERRED STOCK, see CORPORATIONS. 
PRIVILEGED COMMUNICATIONS, see LIBEL. 


PROMISSORY NOTE. — [Partnership — Accommodation indorser] — Note given 
by a partnership to a member of a firm.—A member of a copartnership, to 
whom a note signed by the partnership is made payable, for moneys which he has loan- 
ed the firm, cannot maintain an action against one who has indorsed the note for the 
accommodation of the firm, such a one being also an accommodation indorser for the 
payee. — Bacon v. Harris, Sup. Ct. R. I., 10 Atl. Rep. 647, 


QUEBEC, see CORPORATIONS. 
QUESTIONS OF LAW AND FACT, see LIBEL. 
QUIT CLAIM DEED, see DEED. 


RAILWAY COMPANIES — [Carriers of passengers — Baggage] — Non-liability 
for injury upon connecting line —The initial carrier of personal baggage over con- 
necting lines of railroad is not liable for an injury to the baggage at a point beyond 
the terminus of its own line, unless it has assumed such liability by express agree- 
ment, or unless there is some arrangement in the nature of a pertnership between it 
and the connecting carriers; and a finding that no such express agreement is shown 
will be sustained, where it appears that a through ticket was purchased in the usual 
way, and that, although the purchaser of the ticket did not read the stipulations printed 
on it, a stipulation limiting the liability of the initial company selling to losses oc- 
curring on its own line was printed on the ticket. —[The court cite: Myrick v. Michi- 
gan Cent. R. R. Co., 107 U. 8. 102; Railroad Co. v. Manufacturing Co., 16 Wall. 818; In- 
surance Co, v. Railroad Co., 104U. S. 157; Elmore v. Naugatuck R. R. Co., 23 Conn. 457; 
Ellsworth v. Tartt, 26 Ala. 733; Knight v. Portland, 8, & P. R. R. Co., 56 Me, 234; Milnor 
-y. New York & N. H. R. B. Co.,53 N. Y. 364; Pennsylvania R. Co. v. Schwarzenberger, 45 
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RAILWAY COMPANIES — Continued. 


Pa, St. 208; Burroughs v. Norwich & W. R. Co., 100 Mass. 26.] — Central Trust Co. vy. 
Wabash, etc., R. Co., U. 8. Cir. Ct. E, D. Mo., 2 Railw. & Corp. L. J. 253. 


2—. —. Refusal to sign distance ticket. — A railroad company sold and delivered 


a thousand-mile ticket to a purchaser who paid in moncy the usual rate to the class of 
travelers to which he belonged, and who secured it in ignorance of the following direc- 
tions printed thereon: ** Conductors will not honor this ticket unless properly stamped 
and signed by the purchaser, and will strictly enforce the above conditions.” Instruc- 
tions of the company to its ticket agents, and the uniform custom regulating the sale of 
such tickets, required that the purchaser sign certain conditions printed thereon before 
delivery to them, The ticket in question was delivered to the purchaser, and several 
times honored by the company’s conductors without requiring him to sign the condi- 
tions. Heid, the company thereby waived such requirement, and its conductor was not 
justified in ejecting the purchaser from his car by reason of his refusal to sign the 
ticket and to pay the usual fare in money for his proposed passagr. — Kent v. Baltimore 
¢ Ohio Rk. R. Co., Sup, Ct. Ohio, 24 Rep. 635. 


—. [Negligence] —Cannot shift liability by surrendering road to trustee. — 
A railroad company, Chartered under the laws of Virginia, cannot, by the voluntary 
surrender of the possession, control, and operation of its road, by deed o trust, to 
trustees of its own selection, shift the responsibilities imposed upon it by law, nor 
relieve itself from liability for wrongs or injuries subsequently done to persons or to 
property in the negligent operation of its road. —Sup. Ct. App. Va.,3 S. W. Rep. 369. 


—. See CONSTITUTIONAL LAW; INJUNCTION; NEGLIGENCE; RECEIVERS; ULTRA VIRES, 


RECEIVERS. —[Advice of court.] — Receivers can have general advice and instruc- 
tions, and, in particular cases, particular advice and instructions on application to the 
court. If there are parties in interest, and they have their day in court, the advice 
may be decisive; but if the matter is cx parte, such advice is binding only on the re-: 
ceivers, forthe judge may change his mind o1 hearing full argument. — Missouri Pac, 
Ry. Co.v. Texas ¢ P. Ry. Co., U. 8. Cir. Ct. E. D. La., 862. 


2.—. [Railway companies — Jurisdiction] —Suits against receivers appointed 


by another court. — It is no jurisdictional bar toa suit at luw, for negligence, against 
receivers of a railroad, appointed by the court of chancery, that leave to prosecute was 


not first obtained of that court. The court of chancery can only interfere to protect its, 


officers by writs of injunction directed against the party, restraining him from further 
prosecuting the action, and not against the law court, or any of its officers, Barton v. 
Barbour, 104 U. 8. 126, discussed and criticised]. — Lyman vy. Central Vermont R. R. Co., 
Sup. Ct. Vt., 2 Railw. & Corp. L. J. 324. 


3.—. Liability of receiver when operating a leased line. —Ifthe receiver of a 


railroud, with the consent of the cvurt of chancery, lease and operate another railroad 
not in the hands of the court of chancery, he stands, as to such business, not asa re- 
ceiver in the sense that he is in that business an officer of the court, but as a party sué 
juris, acting as his own principal, and upon his ownresponsibility. The order of the 
court of chancery, sanctioning such engagement, 1s available to him in the settlement 
of his accounis as receiver of the roads in the hands of that court; but not as the gauge 
of his resposibility to third persons dealing with him. A plea tothe jurisdictionis first 
in the regular order of pleading, is analogous to ap!ea in abatement, and, if the defend- 
ant files any other plea, like the general issuc, he confesses the jurisdiction and waives 
that pica. — Ibid. . 


RECEIVER'S CERTIFICATFS.— Invalid when disposed of contrary to order of 


court. — Where receivers appointed by the court issue certificates, and use and dispose 
ofthe same in @ manner not in accordance with the order of the court authorizing 
their issue, the same are invalid aud of no effect. — Stanton vy. Alab etc., R. Co., U. 8. 
Cir. Ct. 8. D. Ala., 31 Fed. Rep. 585. 


2. —. [Negotiable instruments] —Invalii in hands of bona fide holders for 
value. — Such certificates not having the quality of negotiable instruments by the law 
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RECEIVER'S CERTIFICATES — Continued. 
merchant, being invalid in their inception, are invalid in the hands of all subsequent 
takers, whether bona fide holders for value or not. — Ibid. 


3. ——. [Contract —Estoppel]—Contract subsequent receiver to pay such 
certificates not valid.— And a contract to pay such invalid certificates,"made by a 
purcnaser of the property who subsequently became receiver, not being required by an 
order of the court, cannot be enforced against the receiver, in his official capacity, nor 
the property be made liable thereon. Such a contract being merely a voluntary and 
personal undertaking, cannot be considered by the court on exceptions to a master’s 
finding and report on the status of such certificates. And the receiver, as representa- 
tive of the property by auchority of the court, is not eetopped from contesting the 
claim under such contract. — Ibid. 


REGULATION OF COMMERCE, see CONSTITUTIONAL Law. 
REMOVAL OF CAUSE, see FEDERAL aND STATE JURISDICTION. 
RIPEAL, sce STATUTES. 

RES ADJUDICATA, see JUDGMENT. 

RESCISSION, see SALE. 

RESPONDENT SUPERIOR, see TRESPASS. 

RETROACTIVE LAWS, see StTaTUTEs. 

GALARY, see OFFICE and OFFICER. 


SALE. — [Statute of frauds] — Instances of a sufficient memorandum. — Plaintiff 
and defendants made an agreement for the sale to plaintiff of a bluuded cow owned by 
defendants, at an agreed price per pound, live weight. The defendants sent a memo- 
randum to plaintiff stating: “We confirm sale to you of the cow Rose 2d of Aber- 
lone * * * at five and a half cents per pound, less fifty pounds shrink. We inclose 
herewith order on Mr. Graham for the cow. You might leave check with him, or mail to 
us here, as you prefer. Hrram WALKER & Sons.” The order to Graham read as fol- 
lows: “ You will please deliver at King’s cattle-yard to Mr. T. C. Sherwood, Plymouth, 
the cow Rose 2d of Aberlone. * * * Send halter with the cow, and have her weighed.” 
Plaintiff went for the cow, but defendants’ agent refused to deliver her, and a tender of 
payment was then made to defendants, which was also refused. In replevin, brought by 
the plaintiff for the cow before she had been weighed, held, that the memoranda were a 
sufficient compliance with the statute of frauds, and that whether the title to the cow 
had vested in plaintiff was a question of fact, depending on the intention of the parties, 
upon which there was suflicient evidence in plaintiff ’s favor to justify its submission to 
the jury. —[The court say: “ The following cases in this court support the instruction of 
the court below as to the intent of the parties governing and controlling the question of 
a completed sale, and the passing of title: Lingham v. Eggleston, 27 Mich. 324, Wilkin- 
son v. Holiday, 33 Mich. 386; Grant v. Merchants’ & Manufacturers’ Bank, 35 Mich. 527; 
Carpenter v. Graham, 42 Mich. 194, 3 N. W. Rep. 974; Brewer v. Michigan Salt Ass’n, 47 
Mich, 534, 11 N. W. Rep. 370; Whitcomb v. Whitney, 24 Mich. 486; Byles v. Colier, 54 
Mich 1, 19 N. W. Rep. 565; Scotten v. Sutter, 37 Mich. 527,532; Ducey Lumber Co. rv. Lane, 
58 Mich, 520, 525, 25 N. W. Rep. 563; Jenkinson v. Monroe, 28 N. W. Rep. 663.""] — Sherwood 
vy. Walker, Sup. Ct. Mich., 33 N. W. Rep. 919, 


2. —. [Mistake — Rescission] — When vendor entitled to rescind cause of mis-' 
take. — Previous to the sale of a blooded cow, the owners represented to the purchaser 
that she was barren, and for this reason a bargain was made to sell at a price per pound 
at which the cow would have brought about $80. The purchaser also appeared to believe 
that the cow was barren. Before delivery it was discovered that she was with calf. If 
the cow would breed, she would be worth from $750 to $1,000. Held, that if the cow was 
sold as contracted to be sold, upon the understanding of both parties that she was bar- 
ren, and useless for the purpose of breeding, and in fact she was not barren, but was 
capable of breeding, then the seller had a right to rescind, and to refuse to deliver. 
Sherwood, J., dissents. — [The court say: “ But it must be considered as well as settled 
that a party who has given an apparent consent to a contract of sale may refuse to exe- 
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SALE — Continued. 
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cute it, or he may avoid it after it has been completed, if the assent was founded, or the 
contract made, upon the mistake of a material fact, —such as the subject-matter of the 
sale, the price, or some collateral fact materially inducing the agreement; and this can 
be done when the mistake is mutual. 1 Benj. Sales, secs. 605, 600; Leake, Cont. 339; 
Story, Sales (4th ed.), secs. 877, 148. See, also, Cutts v. Guild, 57 N. Y. 229; Harvey v, 
Harris, 112 Mass. 32; Gardner v. Lane, 9 Allen, 492, 12 Allen, 44; Huthmacher v. Harris’ 
Admrs., 38 Pa, St. 491; Byers v. Chapin, 23 Ohio St. 300; Gibson v, Pelkic, 37 Mich. 380, 
and cases cited; Allen v. Hammond, 11 Pet. 63-71."] — Ibid. 


SET-OFF, see ATTORNEY AND CLIENT. 

SIDEW ALE, sce LANDLORD AND TENANT. 

SINEING FUND, see CorPoraTIONs. 

STATUTE OF FRAUDS, sce SALE. 

STATUTE OF LIMITATION, see CERTIFICATE OF DEPOSIT. 

STATUTES. —[(Amendments— Retroactive laws]—Statute curtailing remedy 


prospective.—A statute passed after the accident had taken place, limiting the 
amount of recovery in such cases, was held to be prospective only, and having no bear- 
ing upon the plaintiff's right to recover full damages, A statute should be held to oper- 
ate prospectively only, unless its terms show clearly a legislative intent that it should 
have a retroactive effect. — Osborne vy, City of Detroit, U. 8. Cir. Ct. E. D. Mich., 82 Fed. 
Rep. 36, 


2—. [(Repeal]—Operation upon existing rights.— A statute of Oregon passed in 


1854 guve an action against a county for an injury arising from its act or omission, which 
was continued in force after the adoption of the constitution by section 7 of article 18 
thereof, and on the adoption of the Code of Civil Procedure, in 1862, the provision was 
carried into section 347 thereof; but on February 21, 1887, the legislature amended said 
section so as to omit such provision, without making any express provision as to any 
existing right of action thereunder, Held, that, in the absence of any express provision 
to that effect, the act of 1887 ought not to be construed so as to affect or take away any 
such rights, and did not affect this action then pending in this court for damages for such 
an injury. — Eastman y. County of Clackamas, Cir. Ct. D. Ore., 32 Fed. Rep. 24. 


STOCK AND STOCKHOLDERS, see CoRPORATION. 
SURETYSHIP.— [Indorsers — Evidence] — Evidence to show that indorsers 


were accommodation indorsers and co-sureties.—It may be shown, in an action 
between indorsers, that all of the indorsers were accommodation indorsers and co- 
sureties. —[Champlin, J., said: “The law is well settled that extrinsic evidence is not 
admissible to contradict or vary the legal effect of a negotiable promissory note. Abrey 
v. Crux, L. R. 5 C. P. 37; Kelly v. Burroughs, 102 N. Y. 93; McGurk v. Huggett, 56 Mich, 
187. To this general rule there exists several well-recognized exceptions. As between 
the immediate parties, parol evidence is admissible to impeach the consideration, to 
show fraud or illegality in its inception, or that it was delivered conditionally, or fora 
specified purpose only; and it has been held that if, by mistake, one party indorses 
before another, such mistake may be shown to relieve him from his apparent liability; 
Cahal v. Frierson, 3 Humph. 411; Slack v. Kirk, 67 Pa. St. 380; and it was held in 
Hubbard v. Matthews, 54 N. Y. 43, that, if the agreement be that one party shall be a 
prior indorser to another, effect will be given to the contract, notwithstanding the party 
setting up such agreement may have indorsed first in position and point of time; that it 
is the intent of the parties which is to be carried out by the courts. ButI think it was 
competent for the original parties to the note, before the same was delivered or became 
effective, to show by parol the facts and circumstances of its execution, and the true 
relation in which the respective parties stood to each other. The rule is well stated in 
1 Edwards on Bills, p. 284, sec. 399, as follows: ‘Where there are several indorsers of a 
bill or note, the legal effect of their successive indorsements is to make them liable to 
each other in the order of time in which they sign their names, This proceeds upen the 
theory that the paper is transferred from the one to the other by indorsement, and 
thereby a several and not a joint liability is created. They are not co-sureties, and 
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SURETYSHIP — Continued. 
hence contribution between them t be enf d.’ See cases cited in support of 


the text. ‘But this legal effect may be rebutted by parol proof that all the indorsers 
were accommodation indorsers, and were, by agreement as between themselves, 
co-sureties;’ citing Easterly v. Barber, 66 N. Y. 433; McCune v. Belt, 45 Mo. 174; Still- 
well v. How, 46 Jb. 589; Phillips, v. Preston, 5 How. 278; Barry v. Ransom, 12 N. Y. 462. 
To these may be added Good v. Martin, 95 U. 8. 90; Denton v. Peters, L. R. 5 Q. B. 475; 
Hopkins v. Leek, 12 Wend. 105; Rey v. Simpson, 22 How. 341; Sylvester v. Downer, 20 
Vt. 355; Quin v. Sterne, 26 Ga. 224; Chaddock v. Vanness, 35 N. J. Law, 517. In order to 
place the court in the same situation as the parties at the time the contract was made» 
and affording it the advantages for construing the contract that the parties had, itis 
competent to admit evidence of the facts and circumstances attending the transaction; 
and hence the testimony showing the inception of the note, for whose accommodation 
it was made, the relation it was agreed the several accommodation indorsers should 
bear to each other, and that all indorsed simultaneously before the note was negotiated, 
and that the note in suit was a renewal of the previous notes, was admissible in evi- 
dence between the parties who originated it. The effect of the testimony was to show 
that these parties were all co-sureties for the corporation maker, and are liable to con~ 
tribution as such.””"] — Farwell vy. Ensign, Sup. Ct. Mich., 24 Rep. 471. 


TAXATION, see CONSTITUTIONAL Law. 


TELEGRAPH COMPANIES. — Stipulation against negligence unless mes- 
sage repeated, void. — The usual stipulation upon telegraph blanks that the com- 
pany will not be llable for the negligence of itself or its servants, in case of a mistake or 
omission in transmitting the message, unless the message is repeated at the expense of 
the sender, is void as against public policy. —[Contra: Hart v. West Un. Tel. Co., 66 
Cal. 579; s.c., 58 Am. Rep. 119; and note, 38 Am. Rep. 361.] — Ayer v. Western Union Tele- 
graph Company, Sup. Jud. Ct. Me., 36 Alb. L. J. 311; 24 Rep. 531. 


3.——. ——. Remedy against company in case of erroneous transmission of 
proposition for sale of goods. — The plaintiff sent a telegram to a Philadelphia party 
offering to sell‘ 800 M laths two tennet.” The word “ten” was omitted in transmission, 
and the telegram read “two net’ when received by the Philadelphia party, who im- 
mediately wired his acceptance of this offer. The laths were subsequently shipped, but 
not until after the error was known to both parties. Held, that the plaintiff was bound 
to deliver the laths at the price named in the message as delivered, and that he has his 
remedy against the telegraph company in case the error resulted from its negligence. 
{Emery, J.,in giving the opinion of the court says: ‘“‘The authorities are few and 
somewhat conflicting, but there are several in harmony with our conclusion upon this 
point. In Durkee v. Railroad Co., 29 Vt. 137, it was held that where the sender himself 
elected to commuuicate by telegraph, the message received by the other party is the or- 
iginal evidence of any contract. In Saveland v. Green, 40 Wis. 431, the message received 
from the telegraph company was admitted as the original and best evidence ofa con- 
tract, binding on the sender. In Morgan v. People, 59 III. 58, it was said that the 
telegram received was the original, ardit was held that the sheriff receiving such a 
telegram from the judgment creditor was bound to follow it as itread. There are dicta 
to the same effect in Wilson v. Railroad Co., 31 Minn. 481, and Howley v. Whipple, 48 N. 
H. 488. Telegraph Co. v. Shotter, 71 Ga. 760, is almost a parallel case. The sender 
wrote his message: ‘Can deliver hundred turpentine at sixty-four.” As reccived from 
the telegraph company it read: ‘Can deliver hundred turpentine at sixty,” the word 
“four” being omitted. The receiver.immediately telegraphed an acceptance. The 
sender shipped the turpentine and drew for the price at sixty-four. The receiver 
refused to pay more than sixty. The sender accepted the sixty, afd sued the telegraph 
company for the difference between sixty and the market price. It was urged as here, 
that the senderwas not bound to accept the sixty, as that was not hisoffer. The court 
held, however, that there was a completed contract at sixty, that the sender must 
fulfill it, and could recover his consequent loss of the telegraph company. See, also, 
Aiken rv. West Un. Tel. Co., 69 Iowa, 31; s. c.,58 Am, Rep. 210; an@ note, 45 Am. Rep. 
486.] — Ibid. 


TONTINE POLICY, sce Lire INSURANCE. 
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TRADE-MARES.—[Intoxicating liquors]—Beverage containing alcohol.— 
Where in an action for the infringement of the trade-mark of a beverage, it is sought to 
be shown in defense thatthe beverage contains alcohol, and the evidence shows that 
some chemists found a teaspoonful of alcohol in a quart, and others much less, and that 
it was used to cut the flavoring oils and mostly evaporated, the defense is not sus- 
tained — Moxie Nerve Food Co. v. Baumbach, U. 8. Cir. Ct. E. D. Texas, 32 Fed. Rep, 205. 


2—. Suit by licenser against stranger.— Theowner of a trade-mark is not 
estopped from bringing suit to enjoinan infringement of it by the fact that he has 
made athird party his licensee for the territory in which the defendant carries on the 
business as to which the infringement is charged. — Jbid, 


3. ——. [Injunction]—Colorable imitation Moxie Nerve Food,” “‘ Standard 
Nerve Food.” —In suit to enjoia an iafringement on a trade-mark, it appeared that 
complainant, in 1885, owned and used a trade-mark, consisting of the word “ Moxie,” 
with a label containing a picture and descriptive words, in the sale of a certain bever- 
age; thatitalso u-ed a champagne bottle wrapped in a peculiar light brown paper, 
with the words “ Moxie Nerve Food” printed prominently thereon; that after com- 
plainant had carried on business for some time, and acquired a large sale, defendant 
began to manufacture a preparation similar in taste, color, and flavor to that of plaint- 
iff, and similarly put up ina champagne bottle, witha label and wrapper sufliciently 
resembling complainant’s label or trade-mark and wrapper to deceive the general pub- 
lic, and bearing the words, “ Standard Nerve Food,” with the words, “Genuine. Beach 
and Claridge,” written across the label. Held, that defendants would be enjoined from 
putting on the market for sale any packages or botiles of the style of champagne bottles 
in use by complainant, when such similar bottles contained a fluid resembling that 
manufactured and sold by complainant as Moxie Nerve Food, in taste, flavor, or appear- 
ance, and from using the words “ Nerve Food,” either alone or with other words, upon 
the outside or upon the wrapper of any package containing such a fluid. — Ibid, 


4. —. [Newly coined word]--“‘ Cellonite’’—Colorable imitation of celluloid.”— 
The plaintiff was incorporated in 1871, by the name of the “Celluloid Manufacturing 
Company,” and from that time used its corporate name in the manufacture and sale of 
various compounds of pyroxyline, which it designated as “ celluloid,” to distinguish it 
from similar compounds made by others. The word “ celluloid” was originally coined 
and used to a limited extent by certain individuals who assigned their interests in the 
same to the plaintiff, when incorporated, and the plaintiff from that time stamped said 
word on the articles manufactured by it, and registered the word in the patent-oflice in 
1873,and again in 1883. The defendant was incorporated in 1886, by the name of the 
“Cellonite Manufacturing Company,” the corporators having been previously associ- 
ated under a different name, and prepared to manufacture and sell compounds of 
pyroxyline under the name of “ cellonite,” stamped with said word; which compounds 
they had previously designated as “ pasbosene,” and by other names. The plaintiff 
thereupon filed its bill to restrain infringement of its trade-mark. Held, that the simi- 
larity was suflicient under the circumstances, to mislead an ordinarily unsuspecting 
purchaser, and that the plaintiff was entitled to the relief sought. — Celluloid Manuf’g 
Oo. v, Cellonite Manuf’g Co., U. S. Cir. Ct. D. N. J., 32 Fed. Rep. 94. 


&.—. —. Becoming by use a common appellative. — Where a word is coined 
and used as a trade-mark, and stamped on articles manufactured from a certain sub- 
stance, the fact that such word subsequently becomes the common appellative of such 
substance cannot impair the rights acqu.red in the word, and while others can use it to 
designate the product, they cannot apply it in any way as a trade-mark. — Jdid. 


6. —. ——. The existence of companies doing business under the names of the “ Cellu- 
loid Brush Company,” the “ Celluloid Collar & Cuff Company,” and the like, which 
names refer to special branches of trade, cannot be set up to show acquiescence in the 
public use of the general word “ celluloid.” — Zbid. 


See CORPORATIONS. 


TRESPASS. — [Highway — Respondeat superior.]— Liability for removing treer 
supposed to obstruct the highway. —A selectman may lawfully remove trees ob- 
structing a highway, without notice to the owner of the land, but if he empteve ala: 
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TRESPASS — Continued. 
borer to do it, leaving to the laborer discretion what trees, etc., are to be removed, he is 
liable in damages, at the suit of the abutting land-owner, for any unnecessary cutting 
done by the laborer through bad judgment. — Ely v. Parsons, Sup. Ct. Err. Conn., 63 Alb. 
L. J. 313. 


TRIALS. — [Evidence — Natural evidence.] — Experiment by unsworn expert 
before jury. — Where the plaintiff claimed to be paralyzed by the fall, it is not error 
to permit her medical attendant, who had not been sworn, to demonstrate her loss of 
feeling to the jury, by thrusting a pin into the side plaintiff claimed to be paralyzed. — 
Osborne v. City of Detroit, U. 8. Cir. Ct. E. D. Mich., 32 Fed. Rep. 36. 


TRIAL BY JURY, see APPEAL. 
ULTRA VIRES, see CORPORATIONS. 
USAGE, see WHARFAGE. 

USE OF MAILS, see Crimtnat Law. 
USURY, see ConsTITUTIOYAL Law. 
VALUE, see EVIDENCE. 


VENDOR AND PURCHASER.— [Quit-claim deed]— Grantee in quit-claim deed 
not a bona fide purchaser. —In Nebraska, one deriving title from heirs by a deed, in 
which the instrument is designated in the granting clause as a ‘‘quit-claim,” and which 
contains & recital that the grantors will, as “ heirs,” make no further claim to the prop- 
erty conveyed, is not a bona fide purchaser without notice, and takes no tille,as against 
a grantee in fee under a prior unrecorded conveyance from the ancestor during his life- 
time. — [The court cite Oliver v. Piatt, 3 How. 410; May v. Le Claire. 11 Wall. 232; Villa 
v. Rodriguez, 12 Wall. 338 ; Dickerson v. Culgrove, 100 U. 8. 578; Iloyt v. Schuyler, 19 Neb. 
652, 28 N. W. Rep., distinguishing Snowden v. Tyler, 31 N. W. Rep. 661.)— Hastings v. 
Nissen, U.S. Cir. Ct. D. Neb., 31 Fed, Rep. 597. 


VOLUNTARY ASSOCIATION — [Partnership] —Personal liability of mem- 
bers. — Where persons, desiring to secure pruvisions for themselves wituout the costs 
of middlemen, associate themselves together without incorporation, open a store under 
a distinguishing associate name, viz., “ Bridgeport Co-operative Association,” and con- 
duct the business through their own managers, who are authorized to go into the muar- 
ket and buy provisions in the associate name, which are resvid at cost to the 
members and the public generally, the members of such association are liable, as indi- 
viduals, for goods so bought by the managers, although they never held themselves out 
as partners, and credit was not given to them as such, or as individuals. — Davison v. 
Holden, Sup. Ct. Err. Conn., 10 Atl. Rep, 515. 


2.—. Power to be sued in aggregate name does not make them a corpora- 
tion. — Gen. St. Conn., p. 417, sec. 7, provides that “any number of persuns associated 
together as a voluntary association, not having corporate powers, but known by some 
distinguishing name, may sue and be sued, and plead and be impleaded, by such name.” 
Heid, that such persons do not acquire thereby either corporate powers or immunity 
from individual liability. — Ibid. 


3.——. Creditor may proceed against association or individual members. — Un- 
der the Connecticut law, a creditor of such an association may proceed either against 
the association as such, in which case he can have execution only against the property 
of the association, or he may sue such individual members as he can name, and, unon 
recovering judgment against them for his claim, have execution against their individual 
property. — Ibid. 

VESTED RIGHTS, sec INTOXICATING LIQuors. 

WAGERING CONTRACTS, see NEGOTIABLE INSTRUMENTS. 

WAVER, see WHARFAGE. 


WAREHOUSE RECEIPTS. — [Negotiable Instruments]— Warehouse receipts 
not negotiable instruments. — Warehouse receipts, pure and simple, with only the 


~ 
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WAREHOUSE RECEIPTS — Continued. 
incidents annexed to them by law, and none superadded by special contract, conduct 
or representation, are no more obligatory inthe hands of bona fide holders for value 


than in the hands of the original bailor of the property stored. — Planter’s Rice- Mill Co, 
vy. Merchants’ Nat. Bank, Sup. Ct. Ga., 3 8. E. Rep. 327. 


2—. (Fraud) —Fraudulent warehouse receipts issued by agent, binding.— A 
rice-miil company issued certain receipts acknowledging the rice therein specified to 
be in their store-house. Each receipt had also a printed entry onthe margin, filled 
out in writing, with the name of the bank which held it. This entry was signed, as was 
the receiptitself, by the superintendent of the mill. The entry imported an acknowl- 
ment of notice by the company that the bank was the holder of that receipt. Held, that 
the bank, as bona fide pledgee, was entitled to recover from the mill comdany money 
advanced upon the faith of these receipts, though no goods had been received for 
storage according to the recitals therein. — Ibid. 


3.—. —. [Agency] — Fraudulent warehouse receipts issued by agent bind- 
ing. — An agent ofa mill company, who was empowered to issue and acknowledge 
receipts for goods stored in the warehouse of the company, wrongfully issued and 
acknowledged such receipts, based on fictitious transactions. Held, that such fraudu- 


lent acts were not beyond the scope of his authority, and the mill company was bound 
by the receipt. — Jbid. 


WATER COMPANY, see CORPORATIONS. 


WHARFAGE — Right of private person to charge and collect.— A person own- 
ing improved wharves, which he maintains at his own cost for the benefit of those en- 
gaged in commerce upon the public navigable waters of the United States, may charge 
and collect from parties using his wharves such reasonable fees as will fairl y remuner- 
ate him for the use of his property. —[The court cite: Packet Co. v. St. Louis, 1% 
U. S.423; Vicksburg v. Tobin, 7d. 430; Packet Co. v. Keokuk, 95 U. S. 80;Cannon v. New 
Orleans, 20 Wall. 577. — The Dora Mathews, U. 8. Dist. Ct. S. D. Ala., 31 Fed. Rep. 619. 


2.——. [Lien]— Maritime lien for wharfage dues. — A contract, express orimplied, 
for wharfage furnished a foreign vessel, is a maritime contract, and the proprietor of 
the wharf has a maritime lien on the vessel for his wharfage fees.—[The court Cites: 
Ex parte Easton, 95 U. S. 68; East Tennessee V. & G. R. R. v. Johnson, 75 Ala. 604; 
Montgomery & E. Ry. Co. v. Kolb, 73 Ala. 401; Barlow, v. Lambert, 28 Ala. 704; Cox v. 
O'Riley, 58 Am. Dec. 633.] — Ibid. 


3.—. —. [Waiver—Usage]—Custom — Lien, when not displaced by 
usage or custom. — Whi'e the proprietor of a wharf may waive his lien on the vessel 
for wharfage fees, either expressly or impliedly, by failing to enforce it for an unrea- 
sonable length of time, no usage or custom can displace it or prevail when in conflict 
with the Jaw which gives it.— [The court cite: Croucher v. Wilder, 98 Mass, 322.] — Ibid. 


WILL. — [Executory devise ] - Conditional Estate subject to be defeated by 
death. — A will provided that “‘ when my son has attained the age of twenty-one, or at 
my decease, if thereafter, he isto have the management and control of said property, 
which J give to him and heirs absolutely, provided he has children or their descend- 
ants who can inherit said property, or the avails of thesame, from him atthe time of 
his decease; but in the event of his death without children, or their descendants who 
can inherit from him, I then will and direct that all my said property go to my nephew 
* * * and his heirs, or to his children and their descendants,in the event of his 
death before the death of my said son.” Held, that this was an executory devise, and 
that the son tooka conditional estate only, subject to be defeated by his death without 
children or their descendants surviving him.— [The court cite: 2Jarm. Wills, 489; 2 
Redf. Wills, 647; Drummond v. Drummond, 26N. J. Eq. 234; Jackson v. Staats, 11 Johns. 
337; Den v. Taylor,5 N. J. L. 413; Den v. Snitcher, 14 N. J. L. 53; Den v. Allaire, 20 N. 
J.L. 6; Hatfield v. Sneden, 54N. Y. 280; Richardson v. Noyes. 2 Mass. 56; Moffat v 
Strong, 10 Johns. 12; Den v. Schenck, 8 N. J. L. 29; Seddel v. Wills, 20 7d. 228; Pells v. 
Brown, Cro. Jac. 590; Roe v. Jeffrey,7 Term R. 589; Popham v. Banfield, 1 Salk. 236; 
4 Kent Com. 268 et seg.; Pells v. Brown, Cro. Jac. 590; Wankford vy. Wankford, 1 Salk. 
299; Moffat v. Strong, 10 Johns. 12; Jackson v. Bull, id. 19,] — Randall v. Josselyn, Sup. 
Ct. Vt., 36 Alb. L. J. 332. 
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DIGEST Continued. 
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486, 499, 643-645, 652, 656, 657. 668, 819-821, 
831, 835, 839,855, 1014-1018, 1029, 

Constitution of the United States, 484. 

Cons ructive Service, 652. 

Consular Courts, 160. 

Cotenancy, 532. 

Continuance, 643. 

Contracts, 160-162, 180 188, 341, 486, 487, 498, 
645, 646, 663. 821, 822, 837, 1019, 1035, 1037, 
Foreign, 503. 

Contractors of Work, §22. 

Contribution, 349, 853. 

Contributory Negligence, 185, 656, 841, 842. 

Conversion, 155, 333, 361, 487, 488, 641, 1021, 
1822. 

Conveyance, 166, 832. 

Copyright, 646, 

Corporations, 162, 163, 184, 337-343, 488-490, 
645-619, 652, 656, 668, 819, 822-826, 851, 1021, 
1026, 1€29. 

Foreign, 362, 823 

Corporate Charter, 336. 

Corruption, Boycotting, 483. 

Costs, 163, 642, 816. 

Co-Tenaney 823. 

Counties, 649, 657, 823, 1021. 
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Counterfeiting, 485. 
Coupling Cars, 841. 
Coupons, 365. 
Court-Martial, 815. 
Courts, 163, 1034. 
Covenant, for Quiet Enjoyment, 496, 659. 
Credibility of Witness, 484. 

Creditors, 355, 480, 656. 

Crimes, 650. 

Criminal Courts, 163, 164. 

Criminal Law, 490, 643, 650, 651, 824, 825, 
1016, 1022. 

Criminal Procedure, 164, 165, 343, 490, 819, 
825. 

Crop Conversion, 641. 

Cross-Bill, 658. 

Cumulative Sentences, 490. 

Curtesy, 827, 851. 

Curtilage, 815. 

Custody of Children, 344, 502. 

Customs Duties, 165. 

Damages, 151, 165, 176-178, 180, 345, 365, 496, 
652, 653, 825, 826, 836, 845, 846, 1023, 1026, 
1033. 

Damnum Absque Injuria, 1029. 

Dangerous Labor, 839. 

Dead Bodies, 1023. 

Death, 479. 

Debtor and Creditor, 165, 490, 826. 

Deceit, 345. 

Declarations, 168, 492, 654, 666. 

Dedication, 338, 831, 839. 

Dedication of Highways, 165, 

Deed, 165, 166, 495, 504, 639, 651, 826, 827, 
1023, 1024. 

Defective Child, Damages for, 177. 

Defective Highway, 102. 

Defective Premises, 1033. 

Delay, 1025. 

Delivery, 166, 640. 

Demand, 617, 1016, 1021 

Demurrage, 193. 

Demurrer, 667. 

Depositions, 164. 

Descriptiou, 484. 

Devises and Legacies, 850, 1025. 

Dies non, 344. 

Difference of Opinion, 671. 
Directors, 162, 342, 647, $22. 
Directory, 646. 
Disaffirmance, 341, 487, 495. 
Disbarment, 816, 817. 
Discrimination, 368. 

Diseased Cattle, 665. 

Disinfection, 644. 

Dismissal, 657. 

Disqualification, 174. 

Distribution, 670. 

Dissolution, 505, 507, 647, 648. 
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Dividends, 1020, 1026, 

Divorce, 166, 344, 652, 670, 832. 

Dower, 652, 827. 

Drafts, 482. 

Drainage, 643, 1025. 

Drunkenness, 666, 1027, 

Dry Dock, 366. 

Due Course of Law, 1017. 

Due Provess of Law, 335, 643, 820. 

Duration, S40, 

Duress, 505. 

Dust as a Nuisance, 845, 

Dying Declarations, 1026, 

Earnings of Child, 843. 

Easement, 166, 167, 187, 344, 664, 1023, 1025. 

Ejectment, 167, 641, 827. 

Elections, 364, 499, 502, 821, 827, 828. 

Elective Franchise. 643, 652. 

Election Frauds, 824. 

Elevated Roads, 336, 344, 345, 669, 845. 

Eleventh Amendment, 484. 

Embezzlement, 167. 

Eminent Domain, 186, 335, 344, 345, 490, 643, 
652, 663, 669, 674, 820, 1025. 

Endowment Policy, 1031. 

Engineer, Arbitration by, 822. 

Equitable Mortgage, 823, 857. 

Equity, 167, 184, 346, 507, 646, 662, 665, 829, 
830, 834, 1046. 

Equity Jurisdiction, 158, 167, 345. 

Escape, 651. 

Escheat, 340. 

Escrow, 505, 639. 

Estoppel, 163, 166, 167, 179, 181, 340, 346, 351, 
365, 489, 660, 663, 666, 829, 1037, 

Evidence, 164, 165, 167-169, 171, 173, 176, 180- 
153, 346, 356, 357, 486, 4:2, 493, 496-498, 500, 
508, 646, 654, 656, 666, 670, 819, 824, 829, 830, 
855, 856, 1026, 1027, 1038, 1041. 

Exclusive Privileges, 644, 821, 1021. 

Execution, 166, 169, 172, 486, 500, 1020. 

Executors and Administrators, 190, 357, 
358, 361, 654. 829. 

Executory Devise, 1042. 

Exemptions, 154, 645, 540, 853. 

Exemplary Damages, 483. 

Experts, 168 177, 670, 

Expert Testimony, 177, 356. 

Express Company, 156, 

Expulsion of Members of Mutual Benefit 
Societies, 358, S41. 

Extinguishment, 167. 

Extortion, 483, 1026. 

Extradition, Foreign, 347. 

Factor, 361, 

False Imprisonment, 493. 

Federal and State Jurisdiction, 493, 1025- 
1027, 1031, 

Federal Courts, 658, 829, 846. 
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Federal Juries, 348. 

Fellow Servants, 838, 839. 

Fences, 847. 

Fieri Facias, 670. 

Final Orders, 850. 

Fixtures, 170. 

Flowage, 574. 

Forcible Entry and Detainer, 349, 654. 

Foreign Law, 362. 

Foreign Statute, 844. 

Foreclosure, 350, 499 655, 657, 658, 847. 

Foreign Judgment, 170. 

Foreman, of Work, 662. 

Forfeiture, 1031. 

Former Judgment, 365. 

Franchises, 848. 

Fraud, 165, 192, 352, 652, 670, 842 850, 1082. 

Fraudulent Conveyances, 170, 350, 494, 500, 
827, 8:0. 

Fraudulent Preferences, 102s. 

Fraudulent Representations, 354. 

Funeral Expenses, 523 

Gambling, 338, 485. 

Garnishment, 170, 171, 816. 

Gas Companies, 350. 

General Laws, 657. 

Gift, 171. 

Good Faith, 487. 

Good Will, 494, 507. 

Grandfather and Granddaughter, 822. 

Grand Jury, 194. 

Grant Revoking License, 497. 

Grass, 487, 619. 

Guaranty, 1027. 

Guardian and Ward, 171, 494, 505, 655. 

Guardian, Foreign, 655. 

Habeas Corpus, i71, 344, 350, 495, 830. 

Healing Acts, 485. 

Highway, 180, 151, 193, 332, 368, 480, 496, E00, 
501, 666, 831, 1030, 1040, 

Highway Crossings, 501. 

Homestead, 172, 851, 832. 

Homicide, 169, 1027. 

Hlusband and Wife, 172, 154, 338, 350, 351, 
495, 655, 815, 821, 830, 832, 1023. 

Tee, 856. 

Ihegal Voting, 344, 352. 

Implied Contract, 822, 858. 

Implied Promise, 361, 

Impotency, 825. 

Imputed Negligence, 182, 1033. 

Incompatible Offices, 843. 

Incorporation, 1020. 

Indecent Language, 1022. 

Independent Contractor, 665, 839, 843. 

Indians, 172 

Indictabie Offense, 487. 

Indictment, 352, 485, 824, 1016, 

Indorsement, 667, Luss. 
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Infamous Crime, 1016, 

Infants, 172, 352, 495, 655, 1025. 

Information, 182, 655, 664. 

Infringem nt, 185, 361. 

Inheritance, 151. 

Injunction, 158, 172, 352, 356, 368, 495, 496, 
507, 637, 645, 646, 656, 659, 664, 834, 848, 
1019, 1026, 1028, 1040, 

Innkeeper, 496, 

Innocent Holder, $42. 

Innocent Purchaser, 355, 368. 

In Personam, 329, 

In Rem, 329. 

Insanity, 300, 487, 655, 656, 

Insolvency, 340, 452,638, 840, 1028. 

Instructions, 175, 178, 191, 332, 352, 498, 824. 

Insurable Interest, 497, 659, 664. 

Insurance, 173, 353. 

Fire, 169, 170, 349, 830. 
Life, 175, 354, 497, 659, 660, 664, 822, 837, 
$38, 1031. 

Intent, 483, 493. 

Intention, x31. 

Interest, 193, 1025. 

International Law, 353. 

Interpretation, 161, 166, 169, 173, 190, 336, 
340, 344, 348, 362, 637, 648, 656. 658, 663, 669, 
674, 813, 823, 3832, 834-836, 840, 851, 1023, 
1025. 

Interstate Bridge, 1018, 

Interstate Commerce, 159, 335, 485, 644, 
820, 846, 1017. 

Interstate Law, 647, 823, 1029. 

Interstate Railways, 846. 

Intervenors, S19. 

Inter Vivos, 171. 

Intestates, 840. 

Intoxieating Liquors, 156, 173, 335, 353, 487. 
493, 502, 504, 646, 656, 657, 833, 1014, 1015, 
1026, 1028, 1040. 

Joint Liability, 654, 818, 844. 

Judicial Notice, 42. 

Judicial Sale, 174, 657, 834. 

Judze, 660, 1034. 

Judgment, 346, 351, 353, 496, 657, 829, S34 
1015, 1029. 

Jurisdiction, 151, 163, 171, 172, 174, 190, 193, 
343, 353, 367, 493, 495, 637, 658, 834, 1029, 
1036. 

Jurisdiction of Courts, 673. 

Juries, 174, 343, 353, 1030. 

Juror, 334. 

Jury Trial, 831. 

Justification, 175, 642. 

Kidnaping, 347. 

Killing Stock, 847. 

Knowledge, 816, 

Know'!edge ot Defect, 177, 

Laches, 646, 652, 661. 
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Luke, 857. 

Lamp Districts, 181, 

Land, 649, 658, 659. 

Land Grant, 339, 

Landlord and Tenant, 174, 496, 835, 848, 
1030, 1033. 

Lapse of Time, 507. 

Larceny, 497. 

Law and Fact, 352, 498. 

Law, foreign, 362. 

Lease, 174, 658, 659, 835, 847. 

Legal Title, 

Liability, 151, 154, 648. 

Libel and Slander, 174, 495, 836, 1€30. 

License, 344, 354, 485, 497, 633, 644, 647, 656, 
1019. 

License Tax, 4385. 

Lien, 354, 661, 822, 826, 834, 1031, 1042. 

Light and Air, 344. 

Life Tenant, 665. 

Limitations, 151, 159, 175, 189, 500, 652, 852, 
$53, 1016, 1031. 

Limiting Liability, 506. 

Lis Pendens, 348, 355. 

Live Stock, 155. 

Loan, 817, 818. 

Local Action, 855. 

Local and Special Laws, 1017. 

Local Improvements, 840. 

Local Option, 1029. 

Lost Deed, 492. 

Lost Instrument, 667. 

Lotteries, 336, 824. 

Louisiana Code, 835, 851. 

Louisiana Civil Law, 835, 850. 

Mail Matter, 650. 

Malice, 176, 482, 483, 836. 

Malicious Prosecution, 175-177, 355, 
1035. 

Malpractice, 177, 498. 

Mandamus, 341, 355, 364, 493, 499, 660, 673, 
838, 1020. 

Managers, 823, 1031. 

Manslaughter, 493. 

Manufacturer, 672. 

Maritime Contract, 151. 

Maritime Law, 333, 355, 661, 824, 1031. 

Married Women, 171, 496, 503, 661, 826, 1031. 

Market, 360. 

Marshalling, 331, 661, 826, 846. 

Marshal of U.S., 348. 

Masonic Order, 673. 

Masses for the Dead, 157. 

Master and Servant, i77-179, 355, 498, 663, 
666, 838, 839, 841, 1033. 

Master Mechanic, 662. 

Mayor, 499. 

Measure of Damages, 191. 

Mechanics’ Lien, 499. 
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Medical Experts, 498. 

Memorandum, 168. 

Mercantile Agency, 836. 

Military Reservation, 1026. 

Mills and Mill Dams, 499, 856. 

Mines and Mining Claims, 179. 

Misconduct of Officer, 175. 

Mississippi Assignment Law, 816. 

Mistake, 166, 167, 534, 1937. 

Mistake of Law, 662, 829. 

Mixed Jury, 165, 

Money Had and Received, 355, 1015. 

Monopolies, 336. 

Mortgages, 179, 180, 346, 364, 480, 499, 503, 
637, 647, 655, 657, 673, 815, 816, $26, 832, 834, 
847. 

Motive, 482, 488. 

Municipal Bonds, 180, 355, 356, 358, 359, 499, 
663, 821, 8338, 

Municipal Corporations, 180, 182, 336, 350, 
356, 480, 485, 499, 500, 643, 649, 653, 657, 663, 
664, 666, 820, 821, 831, 833, 839, 855, 1016, 
1032, 1034. 

Municipal Lotteries, 824. 

Murder, 165, 356, 1027. 

Mutual Benefit Societies, 175, 182, 355, 357, 
362, 500, 660, 664, 655, S40, 1032. 

Mutual Insurance, 840. 

Mutuality, 645. 

National Banks, 162, 647, 854, 1027. 

Natural Gas Companies, 345, 350. 

Naturalization, 636, 643. 

Navigable Waters, 644, 658, 1032, 1033. 

Negligence, 155-157, 177, 179-183, 187, 188, 
331, 354, 358, 359, 364, 496, 498, 500, 501, 506, 
662, 665-667, 818, 519, 831, 839-343, 851, 852, 
1021, 1030, 1033, 1036, 

Negligent Contractor, 1033. 

Negotiability, 154. 

Negotiable Instrument, 183, 355, 502, 505, 667, 
842, 849, 1034-1036, 1041. 

Newly Coined Word, 1040. 

Next Friend, 655, 

Night Messages, 506. 

Nolle Prosequi, 660, 

Nonsuit, 170, 173, 484. 

Non- User, 489. 

Notice, 193, 335, 355, 359, 482, 502, 641, 643, 
6419, 661, 662, 820, 843. 

Nova Scotia, Foreign Judgment, 170. 

Nuisance, 172, 359, 360, 368, 496, 500-502, 
645, 843, 845, 1026, 1030. 

Obligation of Contracts, 336, 337, 821. 

Obstruction, 193, 644. 

Once in Jeopardy, 163. 

Opinion, Evidence, 169, 654. 

Ordinance, 664. 

Ordinance of 1787, 337. 

Oregon, 189. 
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Oftice and Officer, 184, 340, 341, 360, 502, 668, 
815, 824, 843, 1034, 1035. 

Oficial Bonds, 

Office Copies, 493, 

Ownership, 666, 

Paid up Policy, 1031. 

Paintings, Value of, 826. 

Parent and Child, 182, 154, 360, 502, 503, 822, 
832, 843, 844. 

Parol Evidence, 486, 492, 508, 654. 

Parol Gifts of Land, 167. 

Parties, 167, 184, 360, 480, 635, 844, 1015. 

Partition, 193. 

Partnership, 184, 330, 361, 501, 505, 668, 844, 
852, 1035, 1041. 

Party-Wall, 659. 

Passage of Laws, 159. 

Patent Rights, 332, 302. 

Patents, 185, 361. 

Payment, 180, 185, 503, 814, 844, 852, 1035. 

Penal Luws, 362. 

Pensions, 167. 

Performance, 161. 

Personal Injuries, 182, 846. 

Petition, 185. 

Physical Injury, 825. 

Physicians and surgeons, 361, 641, 1035. 

Physician and Patient, 346. 

Piracy, 646, 

Pitfall, 500, 501. 

Pleading, 152, 170, 175, 182, 185, 348, 501-503, 
666, 667, 819, 344, 1035. 

Pledge, 331, 338, 361, 302, 857, 1020. 

Poisen, 357. 

Police Department, 181. 

Police Power, 337, 644, 340. 

Police Regulations, Is1, 362, 653. 

Poor and Poor Laws, 823. 

Possession, 365, 845, 855. 

Powers, 181, 340, 341, 649. 

Praciice, 849. 

Precedent, 503. 

Preferences of Creditors, 830, 480, 481, 637, 
633, 647,815, 816. 

Preferred stock, 340, 1020, 

Pregnant Woman, 177. 

Prescription, 166. 

Presumption, 183, 185, 496, 497, 646, 853. 

Principal and Accessory, 176. 

Priorities, 153, 179, 187, 661, 546. 

Private International Law, 339, 362, 480, 
503. 

Private Way, 172. 

Privies, 829, 

Privilege, 168, 175, 837. 

Privileged Communications, 194, 346, $29, 
836, 1030. 

Probable Cause, 176, 355. 

Process, 339. 
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Prohibition, 174. 

Promissory Note, 165, 503, 1035, 

Publication, 843. 

Public Documents, 493. 

Public Good, 175. 

Public Lands, 363, 669, 845. 

Public Moneys, 167. 

Public Officer, 352, 645. 

Pubhe Policy, 161, 338, 486, 487, 498, 646. 

Public Schools, 645, 

Public Use, 335, 

Punitive Damages, 825. 

Purchaser, 670. 

Qualified Voters, 828. 

Quantum Meruit, 361, 481. 

Quarantine, 644. 

Quebec, 1020. 

Questions for Jury, 813, 837, 842. 

Questions of Law, Meaning of Words, 1030, 

Quieting Title, 845. 

Quiet Possession, 496. 

Quit-Claim Deed, 1041. 

Quo Warranto, 340, 364, 482. 

Race Discrimination, 640, 

Railway Accident, 182. 

Railway Bridges, 358. 

Railway Commissioners, 669. 

Ruilway Companies, 156, 159, 178, 186, 187, 
349, 356, 358, 364, 368, 493, 499, 501, 643, 647, 
653, 660, 662, 663, 666, 669, 819, 822, 823, 827, 
838, 841, 845-S48, 1018, 1021, 1027, 1033, 
1035, 1036. 

Railway Crossings, 153, 842. 

Railway, Laborer, 173. 

Ratification, 663. 

Reasunable Time, 502. 

Receivers, 187, 346, 348, 364, 494, 816, 848, 1036. 

Receiver’s Certificates, 849, 1036, 1037. 

Recitals, 663. 

Record, 164, 490, 493. 

Recording, 834. 

Recoupment, 652. 

Redemption, 187. 

Reformation of Contracts, 830, 

Registration, 193, 641, 643, 828. 

Registration of Voters, 824. 

Regulation of Commerce, 1018. 

Regulation of Interstate Commerce, 159, 
335, 337. 

Rehearing, 660. 

Release, 341. 

Release Bond, 331. 

Relationship, 822. 

Relevancy, 16, 356, 492. 

Religious Societies, 187. 

Relocation, 193. 

Remedial Statute, 855. 

Removal of Cause, 187, 188, 504, 647, 670, 849, 
850, 1026, 1027. 
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Renewals, 349, 505, 659, 

Reorganization of Corporations, 187, 488. 

Repeal, 334, 486, 103, 

Rep levin, 348, 365, 504, 670, &51. 

Reputation, 168, 

Res Judicata, 350, 365, 657, 1029. 

Rescission, 340, 366, 488, 670, 1037. 

Res Gest, 176, 356, 634. 

Res Ipsa Loquitur, 665, 666. 

Respondeuat Superior, 839, 842, 1040. 

Restraint of Trade, 161, 338, 494. 

Resulting Trust, 350, 830, 

Retroactive Laws, 1038. 

Reversion, 165. 

Revocation, 194, 354, 489. 

Right of Accused to Process, 643. 

Rogers’ Spoons, 672. 

Royalties, 551. 

Salary, 360, 1034. 

Sale, 188, 340, 366, 835, 850, 856, 1037, 1033. 

Sale of Franchise, 340. 

Sale of Good-, 670. 

Sale of Lands, 671, 851. 

Salvage, 366, 

Savings Banks, 341, 342, 823, 

School Districts, 521. 

Schocl Houses, 853. 

Scienter, 488, 856. 

Scientific Books, 168. 

Seal, 826. 

Seamen, 188. 

Seizin, 827. 

Sentence, 651, 815. 

Separate Estate, 172, 351. 

Services, 822. 

Set-O1f, 1015. 

Sidewalk, 1050, 

Signature, 828. 

Similarity of Name, 672. 

Sinking Fund, 1020. 

Shares of Stock, 341, 351. 

Sheriff, 188, 670, 849, SSL. 

Ships and Shipping, 18). 

Smatll-pox, 508. 

Smoke, as a Nuisance, 845. 

South Curotina, Ruilway Commissioners, 
669. 

Special Deposit, 331. 

Special Interrogatories, 191, 

Special Jadge, 671. 

Specific Performance, 
851. 

**Stuking Cars,” 501. 

State and Federal Jurisdiction, 348, 349 
504, 637, 670, 849. 

State Statute and Admiralty Jurisdiction, 
151. 

State Taxation, 820. 

Station Agent, 155. 
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Statutes, 189, 335, 348, 362, 652, 657, 663, 836, 
840, 851, 1038; Foreign, 844. 

Statute of Frauds, 189, 489, 671, 1037. 

Statute of Limitations, 151, 159, 175, 189, 500, 
652, 852, 853, 1016, 1031. 

Statutory Change, 840, 

Stealing Matter, 650. 

Stenographer, 189, 

Stock and Stockholders, 163, 184, 340, 342, 
355, 356, 498, 646, G48, 649, 851, 1020, 

Stock Certificates, 163, 

Stock Jobbing, 160. 

Stock in Trade, 350, 

Storage, 349. 

Straw Bond, 851. 

Stream, 857. 

Street Imerevements, 664. 

Street Opening, 653. 

Street Parades, 

Street Riilway, 821, 848. 

Streets and Alleys, 150, 364, 664, S40. 

Strikes, 366. 

Subsequent Purchaser, 662. 

Subscriber, 439. 

Subscribing Witnesses, 166. 

Subscriptions, 489, 648. 

Suicide, 656, 

Suit Against State, 484. 

Summary Jurisdiction, 481. 

Sunday, 645, 

Superintendent, 340. 

Supplement, 843. 

Surety, 190, 33%, 505, 642, 853. 

Sureties’, Linbility of, 154. 

Suret\ ship, 351, 1038, 1039. 

Surface Water, 664. 

Swamp Lands, 845. 

Taxation, 190, 367, 485, 486, 499, 500, 506, 
644, 645, 672, B21, 838, 840, 853, S54, 855, 
1017, 1019. 

Telegraph Companies, 190, 367, 368, 506, 
820, 1039. 

Telephone Companies, 368. 

Tenants in Common, 823. 

Thanksgiving Day, 344. 

Through Ticket, 157. 

Time, 3819. 

Title of statute, 160, 645, 1017. 

Title to Land, 504. 

Tonnage Duries, 337. 

Tontine Policy, 1031. 

Torts, 823. 

Torts of Agent, 151. 

Towage, 190. 

Township Bonds, 181. 

Trade-Mark, 507, 672, 1021, 1040. 

Trafic Facilities, 650. 

Transfer, 341, 342, 649, 667. 

Transfers of Stock, 488. 
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Traveler, 605. 
Treasurer, 541, 
Treaties, 353. 
Trespass, 168, 187, 191, 
855, 1640, 

Trial, 191, 192, 343, 651, 1041. 

Trial by Jury, 436, 101. 

Trover, 352, 6il. 

Trust, 167, 171, 192, 480, 495, 507, 639, 649, 840, 
855. 

Trust Funds, 184, 855. 

Trustees, 486. 

Turnpike Company, 489. 

Ulira Vires, 162, 180, 341, 489, 647, 660, 
1021. 

Usury, 1019. 

Uncertainty, 161. 

Undisclosed Principal, 636. 

Uniform Taxation, 657, 

United States Circuit Court, 157. 

United States Supreme Court, 15), 163, 
174, 351, 505, 

Usage, 362, 1042. 

Use of Mails, 1022. 

Usufi uctuary, 665, 

Usury, 346, 817, 818. 

Vacancy, 827. 

Validity, 153, 189, 338, 487, 496, 616, 

Value, 826, 1026. 

Variance, 819, 

Vendor and Purchaser, 192, 193, 652, 1041. 

Venue, 819, 855. 

Verdict, 192. 

Vested Rights, 338, 502, 839, 1029. 

Vice-Principal, S41. 

Virginia Statutes, (48. 

Void Judgments, 35%, 831. 

Void Sentence, 495. 

Voluntary Association, 673, 1041, 

Voluntary Payment, 506. 

Wagers, 193, 

Wagering Contracts, 659, 1034. 

Wages, 355. 

Waiver, 170, 349, 354, 651, 658, 665, 813, 1042, 

War, 368, 669. 

Warchousemen, 568, 818, 857. 

Warehouse Receipts, 357, 1041, 1042, 

Warranty, 166, 169, 508, 670, 856. 

Waste and Trover, Is0, 654, 673. 

Waters and Water-Courses, 193, 674, 856, 
857. 

Water Works Companies, 336, 1021, 

Ways. 193, 344. 

Wharfage, 198, 858, 1042. 

Wholesale Dealers, 656. 

Wife’s Separate Estate, 495, 661, 832; 

Wills, 193, 194 357, 508, 674, 1042. 

Witness, 192, 194. 

Writ of Error, 671, 849. 
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A National Code of Procedure, William 
Reynolds, 1%. 

Are the Departments of Government In- 
dependent of each Other, Sidney G. 
Fisher, 210. 

Attorney’s Special Lien upon Judgment, 
Leonard A. Jones, 70. 

Boycott and Kindred Practices, as Ground 
for Damages, John H. Wigmore, 532. 

Canadian Fisheries Dispute, Charles L- 
Woodbury, 431. 

Canadian Fisheries Question, A. H. Marsh, 
369. 

Changes in Public Corporations Affecting 
Property and Rights of Creditors, Frank 
C. Haddock, 14. 

Delegation of Powers and Trusts, A. H. 
Marsh, 956. 

Dissenting Opinions of Mr. Justice Daniel 
H. B. Brown, 869. 

Doctrine of Notice of Dissolution of Part- 
nership Restated, Clement Bates, 418. 
Donationes Mortis Causa, Thomas Frazer 

Reddy, 732. 

Effect of the Assignor’s Fraud upon an 
Assignment for the Benefit of Creditors, 
Morris M. Cohn, 901. 

English Analytical Jurists, Geo, H. Smith, 
270. 

Innkeeper’s and Boarding- House Keepers’ 
Lien, Leonard A. Jones, 679. 

Interference with Social Relations, John 
H. Wigmore, 764. 

Judgments by Default against Non-Resi- 
dent Defendants Considered Constitu- 
tionally, Conrad Reno, 715 

Jurisdiction over Estates of Insane Per- 
sons, J. G. Woerner, 1. 

Law of Real Estate Brokers’ Commissions, 
Edgar G. Miller, Jr., 705. 

Object Teaching in Law Schools, William 
Henry Dennis, 228. 

Medical Jurisprudence of Inebriety, Clark 
Bell, 955. 

Municipal Warrants, Charles Burke El- 
liott, 578. 

National Divorce Legislation, 
Maxwell, 675. 

National Corporations, Russell H. Curtis, 
258. 

Responsibility of Attorneys to Clients for 
Negligence and Errors, H. Campbell 
Black, 238. 

Services of Experts in the Conduct of Ju- 
dicial Inquiries, Clemens Herschel, 571. 

Strikes and Boycotts as Indictable Con- 
spiracies at Common Law, Clifford 
Brigham, 41. 

Sunday Idleness, James T. Ringgold, 533, 
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LEADING ARTICLES — Continued. 

Suing Receivers in Foreign Juri-dicuons 
without Leave of the Appointing Court, 
Eugene McQuillin, 551. 

System of Trial by Jury, Sam, F. Miller, 
860. 

Text of the Interstate Commerce Bill, 
89. 

Theory of Sovereignty under the Federal 
Constitution, Robert Ludlow Fowler, 
399. 


Wabash Railway Receivership, 104, 


Watering of Railroad securiues, Edward 
L. Andrews, 696. 


NOTES. 
Act of Parliament Taken for the Cholera, 
121. 
Adams-Coleridge Case—Another one, 
138 


| Anarchists’ Case, 987. 

| Appeals in Habeas Corpus Cases, 602. 

| Appeals, Number of, 604. 

| Appellate Courts — Advantage of having 

an Appellate Court sit in Two Sections, 

598. 

| Appellate Procedure —Affirmances for 

| Failure to File Transcript in Time, 975; 

| Referring to the Parties as Appellant 

| and Respondent, 784. 

| Arthur Kill Bridge Case, 968. 

Assault and Battery — Parties Fighting 

by Agreement, 595. 

| Attorney’s Duty — How Long it Continues 
to his Client, 134. 

Bacon, Vice-Chancellor, 295. 

Banks and Bankers, Responsibility of for 

| their Agente, 139. 

Bar Associations. 

American Bar Association, 1000; Tenth 
annual meeting of, 616; Demands 
more legislation, 618; Chicago Bar As- 
sociation, 448; Kansas Bur Associa- 
tion, 624; New York State Bar Associa- 
tion, 130, 

Beck, Senator and His Little Bill, 132. 

Bievcle Law, 607. 

Bishop on Contracts, Re-written, 293. 

Blair Educational Bill, Constitutional 
Element of, 457. 

Boycott and the Pool, 791. 

Bradwell, Mrs. Myra, Putting Her Talents 

to Some Use, 54. 

Brevity — Too Brief for Grammar, 135. 
Brief — Making, Mechanics of, 781. 
Canada, a Threatened Invasion of, 789. 
Chaw-Bacon Law, 465. 

Chicago Luw Times, 606. 

Chilian Forensic Review, 980. 
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Codilleation— 

Argument For, That the Common Law 
Consists of Two Million Rules, 596; 
Judge Dillon’s Speech on, 302; Close 
of Debate on, by David Dudley Field, 
305. 

Conspiracies to Deprive Alien Residents 
of Rights Secured to Them by Treaty, 
449, 

Constitutional Law, Police Regulation, 784, 

Convictions of Innocent Men Upon Their 
Own Confessions, 797. 

Co-operation among Workingmen, 131. 

Cornelison'’s Case, 128. 

Coroner's Inquests — Excluding the Pub- 
lic from the Proceedings of, 594. 

Corporations, Evils of, 451. 

Damages, Proximate and Remote, 454. 

Duer, Judge, 597. 

Eastern Reporter, Valedictory of, 963. 

Elective Franchise, Crimes Against, 789. 

Extradition Treaties, the President on, 129+ 

Extradition—Whether the’ Extradited 
person can be tried for any other crime, 
133, 

Federal Constitution, Centennial of, 127. 

Federal Decisions, 470. 

Fields’ Lawyers’ Briefs, 292. 

Finlason, W. F., Career of as a Law Re- 
porter, 785. 

Fisheries Question, 446. 

Freeman, A. C.—A Law Writer not en- 
gaged in Practice, 730. 

Furniture — Speaking to the Furniture, 
447. 

Gratuities — Bestowing a Gratuity upon a 
Julge, 602. 

Greenleaf on Evidence, Misleading State- 
ments in, 732. 

Habeas Corpus — Recent Decisions of the 
Supreme Court of the United States on» 
456. 

Half Holidays in, New York, 604. 

Hleresy and tleretics, 791. 

“Immediately,” Meaning of the Word, 599, 

Indecent Judicial Proceedings, Publicity 
of, 784. 

Indexing Extraordinary, 125. 

Index of Legai Periodical Literature, 448. 

Indians amenable to the Civil Law, 964. 

Instructions on Insanity as a Defense to 
Crime, 1003. 

International Copyright, the President on, 
129, 

Interstate Commerce, Long and Short 
aul, 805. 

Interstate Commerce Reports, 593. 

Interstate Extradition, Proposal for a Con- 
ference on the Subject of, 615. 


NOTES — Continued. 

Interstate Railway Commission, 290, 

Institutes of Justinian, 130, 

Insurance — Accident Insurance, 452. 

Ireland and Finland, 793. 

Jubilee Honors for Lawyers, 602. 

Judici | Machinery of New Jersey, 135. 

Judicial Office, Buying of, 964. 

Judge and Editor, 605, 

Judges— Getting Rid of Lay Judges, 603; 
Tired Judges, 285. 

Juries — American Jury and the Athenian 
Areopagus, 605. 

Jurist, The, 601. 

Jus Naturale, 54, 

Langtry, Mrs., Naturalization of, 971. 

Latin and Greek, enjoining, 593. 

Laurent, Mr., 805. 

Law Books, how to Write Them, 984. 

Law — Chaw-Bacon Law, 466. 

Law — The Law’s Delay, 965. 

Law in the Cornelison Case, 466, 

Lawyers — Jublilee Honors for, 602, 

Lawyers’ Toasts, 595. 

Lawyers should Know Everything, 121. 

Legal Journalism, Changes in, 140. 

Legal Principles, Lost in a Maze of Cases, 
605. 

Lindley on Partnership, 593. 

Liberal Compensation, 785. 

Litigation, Decrease in, 969. 

Local Option Laws, 979. 

Looks too Military, 964. 

Lord Coke, as an Authority, 287. 

Malpractice, 288. 

Maxwell Land Grant Case, 612. 

Me‘lico-Legal Guide for Doctors and Law- 
yers, by George W. Field, 448. 

Memorial Day, of the Chicago Bar Asso- 
ciation, G04. 

Missouri Officials —Courtesies Shown by‘ 
to a Noted Outlaw and Criminal, 783. 
Moore, Charies H., Suspended Prom Prac- 

tice for Five Years, 593. 

Municipal Corporations — Liability for In- 
juries to Adjacent Lot Owners in 
Grading Streets, 794. 

Necrology of the Profession — Laurent, 
Mr., 805; Treat, Hon. Samuel H., 471; 
Walker, George, 317; Woods, Hon, 
William B., 448. 

Newspaper Criticisms of the Judiciary, 132, 

Officials — Rulings of Treasury Officials, 
285. 

Office — Buying the Judicial Office, 964. 

Opinions of Witnesses, 461. 

— Writing of by Trial Judges in Penn- 
tylvania, 595. 

Oraturs — Our Western Forensic Orators, 

967. 
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NOTES— Continued. 
Pardon — A Poetical Way of Securing, 981- 
Passes — Judges and Free Passes, 594. 

“ Petition of Right,’ 983. 

Police Power, Tiedeman on, 137. 

Politics—Judiciary and Party Politics, 
448; Politics under a Wig, 953; Politics 
and the Judiciary, 963. 

Primogeniture — Proposition to Abolish, 
696, 603, 963. 

Prizes for Essays on Medico-Legal Sub- 
jects, 965. 

Property and Land, 602. 

Public Printing, 972. 

Punishment — Delay in Criminal Punish- 
ment, 289. 

Quorum, what is a, 796. 

Quoting — Scripture in a Judicial Opinion, 
798. 

Railroad Passes, to Officers, 
Judges, 594. 

Railway and Corporation Law Journal, 
134. 

Railway Companies, Contract for Rebate 
against Public Policy, 137. 

Receivers’ Certificates, 981. 

Reforms — Legal Reforms in North Caro- 
lina, 236. 

Reigning Prince, A, in Court, 602. 

Removal of Causes, to the Federal Courts, 
recent Act of Congress Concerning, 310. 

Report of the Attorney-General, 136, 

Rescission — Right of Share-taker to Re 
scission on Ground of Misrepresen- 
tation, 622, 

Self-Defense — Perfect 
Right of, 620. 

Sharp, Trial of, 614. 

Slanders, upon the Profession, 121. 

Specia! Findings by Judges, 974. 

Steamship Berth, How to Get Out of, 78. 

Story’s Legal Digest, 470. 
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Stolen from Thieves, 611. 

Supreme Court Judgeship— Vacancy on 
the Bench of the Supreme Court of the 
United States, 600. 

Taxation, 464. 

Teaching Law as a Science, 123. 

Testimony — Withdrawing Incompetent 
Testimony by Instructions, 459. 

Texas Court of Appeals, Its Aflirmances 
and Reversals, 610. 

Thayer, Hon, Amos M., Appointment of to 
the Judgeship of the U.S. District Court 
for the Eastern District of Missouri, 286. 

Titles — Official Titles, 966. 

Treat, Hon. Samuel, Ketirement of, 297. 

Treat, Hon. Samuel H., Obituary Notice 
of, 471. 

Trial by Jury, 603. 

“Trusts” —The So-called Trusts,” 976. 

Unprofessional Conduct, 450. 

United States Attorneys and Party Poli- 
tics, 779. 

United states Supreme Court, Practice of 
Adjourning from May till October Criti- 
ci-ed, 608. 

Vacation — Cooling off, 627. 

How to Employ, 604. 

Verdict Guilly instead of “ Guilty,” 
7%; Difference between Guilly,” 
“ Guitty and “ Guilty,” 7%. 

Veto Power, Exercise of, 462. 

Virginia, Court of Appeals of, 597; New 
Code of, 596. 

Wabash Receivership Case, 141, 798. 

Walker, George, Death of, 317. 

Western Forensic Orators, 967. 

Wharton’s Digest of International Law, 
287. 

Woods, Mr. Justice, 448. 

Works of Art, Tax on, 130. 
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